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Annex E: Rent Standard Guidance

Context of this document

This proposed guidance forms part of the revised regulatory framework for social
housing in England from April 2012. It consolidates previous guidance issued by the
regulator pertinent to the Rent standard. It is intended to reflect the existing
arrangements with no material change.

This guidance is part of a statutory consultation on the Rent standard. The main
consultation document includes the following question that applies to this guidance:

Consultation question 4:
Does the revised Rent standard (and associated Rent Standard Guidance):

o Effectively take into account the Government’s direction to the
regulator and amendments to be required by the Localism Act?
Give providers sufficient flexibility to run their businesses?

¢ Enable the regulator to provide adequate protection to taxpayers’
interests, and to maintain the confidence of lenders and
stakeholders in the regulator’s economic role?

¢ Express requirements on providers in a way that is clear, succinct
and as outcome focussed as possible?
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1 Introduction

The Rent standard requires that “registered providers shall charge rents in
accordance with the objectives and framework set out in the Government’s direction
to the regulator of November 2011.” The full wording of the standard (as revised
subject to this consultation) is set out at Appendix 1 in this guidance.

This document — the Rent Standard Guidance - consolidates all of the previous
guidance issued by the Housing Corporation and adopted by its successor body the
Tenant Services Authority (TSA). It also incorporates guidance issued by the TSA in
relation to Affordable Rent and includes the requirements of the proposed revised
Rent standard. Unless it is specifically stated within this Rent Standard Guidance that
they still apply, in future, only this guidance is effective. Those other guidance
documents are now superseded by this guidance and are listed in Appendix 2.

The Rent standard places a requirement on private registered providers (PRPs) to
“set rents with a view to achieving ... as far as possible: (conformity) with the
pattern produced by the rent formula set out in rent influencing regime guidance”.
Rent influencing regime guidance is defined as meaning “the Rent Influencing
Regime Guidance (RIRG) published by the Housing Corporation in October 2001, and
any guidance issued by the Housing Corporation or the TSA, or its successors, in
relation to that document.” This document, the Rent Standard Guidance, is guidance
issued by the social housing regulator in relation to the RIRG.

This guidance sets out the following:

¢ Key requirements
These are those issues which are key elements of compliance with the RIRG
and thus the Rent standard. This includes information about circumstances
where those requirements do not apply. These issues are set out in these
parts of this document:

General guidance

Social Rent guidance

Affordable Rent guidance

Appendix 3 — Calculating target rents

Appendix 4 — Guidance on property valuation for target rents

e Background issues
These are those issues which are explanation of or assistance on how to
understand the Rent standard and the RIRG, how to achieve compliance with
them, and how to manage difficulties with compliance. These are all
background matters; they are not part of the Rent standard. These issues are
set out in these parts of this document:

Introduction

Further information

Appendix 1 — Rent standard

Appendix 2 — List of guidance and circulars
Appendix 5 — RICS guidance on valuation





The key requirements (as listed above) are core elements of compliance and form
part of the Rent standard. The background issues (as listed above) provide further
guidance and clarification where necessary. Together, these form a comprehensive
reference document to all current forms of social housing rents. Links are provided to
other relevant documents, which provide additional context. It covers the long
established regime now known as social rent (“Social Rent”)}, as well as Affordable
Rent which was introduced as a part of the 2011-15 Affordable Homes Programme.

! Social housing is defined in ss.68-77 of the Housing and Regeneration Act 2008.





2 General guidance

This section together with the other sections referred to above as ‘key requirements’
are core elements of compliance and form part of the Rent standard.

There are a number of considerations that are relevant to all forms of social housing
and to all PRPs’.

Compliance with the Rent standard

The regulator will take a risk based and proportionate approach in accordance with
its published approach to regulating the economic standards.

Annual Rent Increases

There is an annual limit — a Guideline Limit - for rent increases in social housing
(including Affordable Rent) for any single year. That limit is the Retail Price Index
(RPI) + 0.5%. The Guideline Limit for increases in rents is applicable to all low cost
rental housing, including Social Rent and Affordable Rent.

The relevant rate of RPI to be applied for the year beginning 1 April is taken as the
rate applicable for the previous September. The September RPI is released in the
following October by the Office of National Statistics and the regulator notifies
providers to confirm the new Guideline Limit each year.

The Guideline Limit is a ceiling, not a target. It is open to providers to increase rents
by a lower figure where circumstances justify doing so.

The Guideline Limit remains in effect, until such time that Government'’s Direction to
the social housing regulator changes and consequent changes are made to the
regulatory framework.

By way of background, providers are reminded that in the 2011-15 Affordable Homes
Programme Framework, published by the Homes and Communities Agency (HCA) in
February 2011, it was stated (at paragraph 4.23) that “the existing inflation-linked
formula for annual rent increases in social rented housing will continue to apply
throughout the 2011-15 Affordable Homes Programme period, as part of the
Government's rent restructuring policy.”

Insolvency

In a situation (such as an insolvency) where there is a mortgagee in possession or
receiver in place or where the PRP’s stock is sold to a non-registered landlord
following intervention by the regulator, neither the mortgagee in possession, nor the
receiver, nor the landlord to whom the stock is sold will be bound by the Rent
standard. That would be the case in relation to all social housing to which the
regulatory framework had previously applied, including those properties let on Social
and Affordable Rent terms. If the stock was transferred to another PRP, the

% The Rent standard and this guidance do not apply to local authority social housing. Local authority
landlords are subject to the rent restructuring framework but through different arrangements.





regulator would discuss compliance with regulatory standards, including the Rent
standard, as part of the transfer arrangements.





3 Social Rent guidance
This section of the guidance covers the following:

¢ Key principles of Social Rent
o Applicability of Social Rent
e Compliance with rent restructuring

It is supported by these appendices:

¢ Appendix 3 — Detailed information on calculating target rents
¢ Appendix 4 — Further guidance on property valuation

3.1 Key principles of Social Rent

The formula for setting Social Rents should enable PRPs to set rents at a level that
allows them to meet their obligations to their tenants, maintain their stock (to at
least Decent Homes Standard) and continue to function as financially viable
organisations, including meeting their commitments to lenders. The requirements for
setting Social Rents are detailed below. There are some differences for certain kinds
of social housing, such as supported housing and Affordable Rent, and further detail
is given later in this guidance.

3.1.a Target rent

Where the requirements of the Rent standard and this guidance apply, PRPs should
ordinarily have achieved target rents by 31 March 2012 (or in certain cases 31 March
2013), or on such later date as application of the limits on annual increases in rents
allows. This is a continuation of the previous requirement. When rent restructuring
was introduced in April 2002, PRPs were required to calculate and attribute a target
rent to each of their social housing properties. Actual rents were then phased to
reach target rents, usually by 31 March 2012. To demonstrate compliance with rent
restructuring, PRPs were required to produce, and maintain, a rent plan setting out
the phasing of rents over the ten year implementation period.

For the vast majority of Social Rent properties a target rent has already been set so
PRPs will usually only need to calculate a target rent for new Social Rent properties
that they are developing. There will be some cases where target rents are not in
place, e.g. on new provision. In those cases, a target rent will need to be calculated.

The calculation of a target rent is based on a pre-set formula. Detail on the
information needed to calculate a target rent is set out in the appendices and tables.
The calculation is derived from a combination of property values (as at January
1999), local earnings and property size.

The basis for the calculation of target rents is:

e 30% of a property’s rent should be based on relative property values
compared to the national average

e 70% of a property’s rent should be based on relative local earnings compared
to the national average





e a bedroom factor should be applied so that, other things being equal, smaller
properties have lower rents

3.1.b Rent Flexibility Level

Once target rents have been calculated, PRPs have flexibility to set rents at up to +
5% of the target rent. For supported housing, the flexibility is + 10% of the target
rent. Movement to target rent levels was expected to take place over a ten year
period and be completed by 31 March 2012 (or 31 March 2013 for supported
housing). To achieve target rent levels, PRPs can change rents by up to £2 per
annum. This is in addition to the annual Guideline Limit for rent increases.

Service charges are subject to separate legal requirements, including tenancy
agreements. They are limited to covering the cost of providing the services and are
not formally covered by this guidance. However, it is expected that PRPs will
endeavour to keep increases for Housing Benefit eligible service charges within the
Guideline Limit. PRPs should, therefore, properly distinguish between rents and
service charges. If a PRP proposes to provide additional Housing Benefit eligible
services, leading to a significant increase in the level of charges, it should discuss
this with the relevant local authority.

3.1.c Rent caps

Rent caps were introduced as part of the rent restructuring framework and apply as
a limit on Social Rents, as calculated by the target rent formula. The rent cap level
for each property size was set in 2002/03 and is inflated annually by RPI+1%. Rents
above rent cap levels were to be reduced over the life of the rent plan with the aim
that the cap will be achieved as a maximum at the end date of the plan. Current rent
cap levels are published each year as a part of the notification on guideline rent
increase levels.

3.2 Applicability of Social Rent and exemptions

For some types of social housing, the Rent standard does not apply at all, and so the
Social Rent requirements do not apply. Further detail on those categories can be
found in Table 1 of the regulatory framework document.

Where the Rent standard does apply, the Social Rent requirements are applicable to
all PRPs of social housing and it covers all properties that fall within the definition of
social housing (as set out in Sections 68-77 of the Housing and Regeneration Act
2008). Social Rent, and the calculation of a target rent, therefore applies to the
whole of a PRP’s social rented housing stock, whether it is grant funded or not.
However, some categories of social housing are exempt and these are set out below.
Rents for these categories do not need to meet the requirements for target rent, rent
flexibility levels or rent caps.

3.2.a Exemptions from Social Rent
These categories are exempt from the requirements:

e property let at Affordable Rent levels (see section four below)
¢ intermediate rent (see comment below)





specialised supported housing fitting certain criteria (see section 3.2.c below)
PFI schemes

shared ownership and low cost home ownership (LCHO)

temporary social housing/short life leasing schemes for the homeless
residential care or nursing homes

student homes

key worker accommodation

By ‘intermediate rent” we mean social housing provided to tenants at rent levels
which are above Social Rent levels and below market rent levels. This housing may
have been funded with or without Social Housing Grant (SHG), or other public
subsidy, and includes (but is not restricted to) key worker accommodation and the
Intermediate Rent housing funded by the HCA and its predecessor bodies. Typically
levels of rent for these properties are set at no more than 80% of the comparative
market level and therefore the rent setting aspects of target rent and rent caps do
not apply. However, consistent with the key principle of the framework that seeks to
bear down on the annual increases in rent experienced by tenants, we expect
providers to limit the increases in rent levels to the Guideline Limit wherever possible
(for grant funded Intermediate Rent housing, increases limited to the Guideline Limit
are a contractual requirement).

3.2.b Supported housing generally

The definition of supported housing used here is that used by the HCA, which states
that “the term 'supported housing' applies to purpose designed or designated
supported housing.” This goes on: “Purpose Designed Supported Housing: Buildings
that are purpose designed or remodelled to enable residents to adjust to
independent living or to enable them to live independently and which require specific
design features.” And “Designated Supported Housing: Buildings with some or no
special design facilities and features but that are designated for a specific client
group with support services in place to enable them to adjust to independent living
or to enable them to live independently.”

A certain category of supported housing - specialised supported housing fitting
certain criteria - is exempt from Social Rent requirements entirely. The criteria are
set out in the next paragraph. The requirements of Social Rent for all other
supported housing affected by Social Rent requirements (that is, other than that
exempt category) are slightly different to other types of housing:

e implementation of rent restructuring could be delayed by a year and so the
deadline for reaching target rents could be (and remains) 31 March 2013

¢ when calculating target rents, the depreciated replacement cost (DRC)
method of valuation can be used where it is considered that EUV would not
provide an appropriate assessment of the valuation of the property

DRC is intended to provide a better indication of the particular qualities and
characteristics of supported housing properties and the costs that may be involved in
providing them. (Appendix 2 provides further detail).





3.2.c Exemption for specialised supported housing

The exemption from Social Rent requirements of specialised supported housing is
usually limited to those properties which were developed in partnership with local
authorities or the health service and which satisfy all the following criteria:

¢ the scheme offers a high level of support for clients, for whom the only
acceptable alternative public or voluntary sector options are care homes, and

¢ no, or negligible, public subsidy has been received, whether in the form of
grant or free land, and

o the scheme has been commissioned in line with local health, social services or
Supporting People strategies and priorities, (but which are not of sufficiently
high priority as to receive SHG)

Experience of assessing proposals over time has shown that in some cases the above
criteria can be difficult to interpret and circumstances are no longer exactly the
same. For example, ‘public subsidy’ is not precisely defined and has been described
in various ways in different legislation.

Exemption has been and will in the future be allowed when there has been a public
capital payment and it was shown that:

o funding was secured by means of a charge or mortgage against a property by
way of a loan, and

e the commissioning body was satisfied with the resulting rent levels charged,
and

e advice had been sought to confirm that the exemption criteria set out above
was being followed

3.3 Compliance with rent restructuring

This section explains more about the requirements of Social Rent and how PRPs
should manage achieving compliance.

Where the requirements of the Rent standard and this guidance apply, movement to
target rents for current provision should ordinarily have been achieved by 31 March
2012 (or 31 March 2013 for Supported Housing). This would mean that rents were
within the allowed flexibility of + 5% (10% for supported housing) of target rent
levels. This is a continuation of the previous requirement.

However, PRPs are not required to increase rents to target levels if they are able,
without that increase, to meet the regulator’s standards including the Viability
standard, and to maintain their properties to the Decent Homes Standard.
Compliance is therefore taken as having rents no higher than the appropriate
flexibility to target rent levels.

Where rents (whether for current or new provision and in either case where there is

no exemption) are above target levels or there are other reasons for non-compliance
with Social Rent requirements, then PRPs should:
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o check whether there is deemed compliance about time for meeting the date
for convergence. The Rent standard places limits on the amounts by which
rents can be increased each year, within the allowed flexibility of target rent
levels. Those limits might mean that it is not possible for a particular PRP to
achieve target rents by 31 March 2012 (or 2013 as appropriate). Where that
is the case, the PRP’s rent plan should demonstrate the date by which, taking
into account the allowed flexibility of target rent levels, target rent will be
achieved. The consequence is that this date could be beyond April 2012 (or
2013 as appropriate). In such cases, this will be the date for achieving
convergence with target rent. Specific agreement from the regulator to that
date for compliance was not required and the PRP is deemed to be compliant

o check whether there is deemed compliance about ‘fair rent’ issues. Tenants
who benefit from 'fair rents' protection will retain this under rent
restructuring. If a rent officer sets a fair rent below the target rent given by
the formula, this lower rent will prevail. If the rent officer sets a fair rent
above the target rent, then we would expect the PRP to use the target rent
rather than the higher 'fair’ rent. In either case, the PRP is deemed to be
compliant. Any change to the existing rent charged remains subject to the
guideline limit of RPI + 0.5% plus £2 a week so that tenants with fair rents
enjoy the same protection as other tenants

¢ in any other cases of non-compliance, the PRP must have obtained the
regulator’s agreement

Note that a PRP can reduce rents more quickly to target levels at its own discretion if
it is able to continue to meet its obligations to its tenants, maintain its stock and
continue to function as a financially viable organisation, including meeting
commitments to lenders.

3.3.a Extensions

The Rent standard permits the regulator to issue extensions to the period required to
achieve convergence with target rent levels, particularly to maintain financial
viability. This includes where there is a risk that a reduction in overall rental income
might cause a PRP to be unable to meet existing commitments such as banking or
other covenants.

Where the regulator has issued such an extension, the Rent standard will not be
breached in circumstances where it acts as permitted by the extension. Requests for
an extension under this category, and for any other similar reasons, should be made
to the regulator in writing.

3.3.b Various other requirements of the Rent standard

Where the Rent standard applies, the regulator has been directed by the Secretary of
State to consider extensions to the period over which the requirements of the Rent
standard are met. In addition, the regulator does recognise that occasions may arise
where a waiver may be required. An application for a waiver — for example, to
increase rent levels in excess of the Guideline Limit or to act in a manner which may
not be consistent with the Rent standard or the terms of this guidance - should be
made to the regulator in writing. This should include an explanation of why, in the
view of the PRP, this is justified, particularly taking into account any conflicting
standards (e.qg. viability, VfM). The PRP must be able to demonstrate that all
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reasonable steps have been taken to ensure that the interests of tenants are being
protected.

It should be noted that such a request will only be considered when all other
possibilities have been explored, including application for an extension to the period
for achievement of rent restructuring.
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4  Affordable Rent guidance

The Rent standard (see Appendix 1) sets out that Affordable Rent terms can only be
used where a delivery agreement for new supply of social housing has been agreed
under a new supply agreement entered into between a PRP and the Homes and
Communities Agency (HCA) or the Greater London Authority (GLA) under the 2011-
15 Affordable Homes Programme Framework.

Homes let on Affordable Rent terms fall within the definition of social housing, but
are exempt from the full requirements of rent restructuring detailed in section three
of this guidance. This section sets out the requirements for rents in those homes. It
restates the key requirements previously set out in the Explanatory Note to the TSA’s
Decision Instrument No 5 on Affordable Rent.

4.1 Applicability of Affordable Rent

The Rent standard requires that in order to use Affordable Rent terms, the PRP
enters into a new supply agreement with the HCA or the GLA. This should take the
form of either a Framework Delivery Agreement (FDA) or a Short Form Agreement
(SFA) for new social housing supply under the Affordable Homes Programme 2011-
15. Those PRPs that have entered into a FDA also have the flexibility to convert
vacant Social Rent properties within the scope of that agreement to Affordable Rent
at relet, setting rents at up to 80% of market rent for an equivalent property of that
size and location. For the avoidance of doubt, PRPs that have entered into a SFA
may hot convert vacant Social Rent properties to Affordable Rent.

4.2 How initial rents are set

Homes let on Affordable Rent terms should be made available at a rent level of up to
80% of gross market rents (inclusive of service charges where applicable). Providers
are reminded of the need for them to also comply with the terms of the FDA or SFA
entered into with the HCA or GLA.

Gross market rents are generally expressed inclusive of any service charges. An
Affordable Rent, set at up to 80% of the gross market rent, should take account of
the service charge for a property (where applicable) and reflect the property size and
location. The maximum rent level for Affordable Rent should be assessed according
to the individual characteristics of the property. Landlords are required to assess the
gross market rent that the individual property would achieve and set the initial rent
(inclusive of service charges) at up to 80% of that level.

Housing for vulnerable and older people often includes a range of services to support
the particular needs of the client group. When setting an Affordable Rent, the gross
market rent comparables should be based on similar types and models of service
provision. Where there are insufficient comparables for similar types of provision in
the local area, valuers should be requested to identify comparables from other areas,
and extrapolate their best view of the gross market rent that would be applicable in
the location in which the property is situated. Providers should set the initial rent at
up to 80% of that level.

A tenancy where a PRP is the landlord is excluded from mainstream Local Housing
Allowance rules. Whilst we will not restrict the maximum rent that PRPs can charge
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for Affordable Rent properties, landlords should consider the local market context
when setting rents, including the relevant Local Housing Allowance for the Broad
Rental Market Area in which the property is located.

In all cases, an Affordable Rent should be no lower than the rent calculated based on
the current target rent regime. In cases where an Affordable Rent would otherwise
be lower than the target rent for a property, the target rent will constitute a *floor’
for the rent to be charged.

4.3 Valuations for initial rent setting

Valuations for initial rent setting should be in accordance with a Royal Institution of
Chartered Surveyors (RICS) recognised method.

The reference to "a RICS recognised method" is to ensure that PRPs adopt a
consistent and transparent approach to the valuation of market rents. RICS sets out
its principles for valuations in the RICS Valuation Standards (known as the Red
Book). This is available free to RICS members and can be purchased online or as a
hard copy. Appendix 5 provides further information on valuations, including an
extract from the Red Book on the recognised methods of valuation.

It is not our intention that the valuation of homes for Affordable Rent should present
significant additional costs or burdens for providers. Further advice on valuation for
AR is available from RICS, developed in consultation with the regulator and the HCA,
and should assist providers to engage effectively with the process. PRPs are
independent businesses and are required to have robust governance and internal
controls.

Whatever a provider’s approach to valuation, boards will need to be assured that
decisions on what rents to charge comply with regulatory requirements generally and
thus with the terms of HCA or GLA delivery agreements.

4.4 Rent increases

In order to provide protection and certainty for tenants, providers and funders, the
maximum annual rent increase on an Affordable Rent property will be the Retail Price
Index (RPI) + 0.5%. RPI will be taken as at September of the previous year. This
figure is a ceiling, not a target. It is open to providers to increase rents by a lower
figure where circumstances justify doing so.

4.5 New and reissued tenancies

On each occasion that an AR tenancy is issued for a property - whether it is let to a
new tenant or an existing tenancy is re-issued - providers are required to re-set the
rent based on a new valuation, to ensure that it remains at no more than 80% of the
relevant market rent. This requirement overrides the RPI + 0.5% limit. However,
where the accommodation is re-let to the same tenant as consequence of a
probationary tenancy coming to an end, the provider is not required to re-set the
rent.
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Further advice on valuation is being developed by RICS, and will give additional
information to that set out in Appendix 5. It will also provide further clarification on
how the requirement to rebase rent can be met.

Some concern has been expressed that the rebasing requirement could entail a

full valuation on each occasion that a home is let on AR terms, including reissue

of tenancies to existing tenants (other than where a probationary tenancy has come
to an end, as exempted above). It is likely that in areas where AR is widely used,
providers will have a rolling schedule of tenancies coming up to reissue or relet. That
being the case, over time providers should have adequate comparables readily to
hand without undertaking a full valuation on each occasion and it may be possible to
rebase rents using a desktop review of recent transactions.

4.6 Later acquisition of homes let on Affordable Rent terms

If homes let on Affordable Rent terms in compliance with the Rent standard

are sold to, or otherwise acquired by, another PRP, the PRP acquiring that stock is
unlikely, in relation to that stock, to have an agreement with the HCA or GLA.
Nonetheless, that acquiring PRP will still be in compliance with the Rent standard
where it continues to charge rents in accordance with the Affordable Rent provisions
of the Rent standard and the provisions of the Affordable Rent tenancies which they
acquired. However, the acquiring PRP will not be in compliance with the Rent
standard if it sets rents on Affordable Rent terms in relation to other stock, if it does
not itself have in place a FDA or SFA with the HCA or GLA. For the avoidance of
doubt, note that existing stock may only be converted to Affordable Rent terms if a
FDA is in place.

4.7 Delivering new Affordable Rent Homes without grant funding

Additional guidance on how to achieve regulatory compliance when delivering new
Affordable Rent Homes without HCA or GLA funding can be found here:

www.homesandcommunities.co.uk/sites/default/files/aboutus/affordable-rent-
outside-programme-guidance-note-270711.pdf

5 Further information

For any questions on the Rent standard or this guidance, please contact the referrals
and regulatory enquiries team by emailing enquiries@tsa.gsi.gov.uk, phoning
0845 230 7000, or by writing to:

Referrals and Regulatory Enquiries Team
The Social Housing Regulator

Fourth Floor

One Piccadilly Gardens

Manchester

M1 1RG
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Appendix 1 — Rent standard (subject to this consultation)

The Rent standard is included below for ease of reference. You should always refer
to the social housing regulator’s website to ensure that you are using the up to date
version of the Rent standard, in case any changes have been made.

Proposed revised Rent standard - as proposed for consultation in:
The revised regulatory framework for social housing in England from April 2012
(November 2011).

Required outcomes

1 Registered providers shall charge rents in accordance with the objectives and
framework set out in the Government’s direction to the regulator of
November 2011.

Specific expectations

1.1 Registered providers shall ensure they meet the following requirements,
which derive from the Government’s direction to the regulator of November
2011, and the ‘key requirements’ set out in the Rent Standard Guidance that
accompanies this standard.

1.2 Subject to paragraphs 1.3 and 1.5, registered providers shall set rents with a
view to achieving the following, so far as possible:

1.2.1 Rents conform with the pattern produced by the rent formula set out
in rent influencing regime guidance® (‘target rents’) with a 5%
tolerance in individual rents (10% for supported and sheltered
housing) (‘rent flexibility level’) but subject to the maximum rent
levels specified in that guidance (‘rent caps”).

1.2.2 Weekly rent for accommodation increases each year by an amount
which is no more than RPI* + 0.5% + £2 until it reaches the upper
limit of the rent flexibility level or the rent cap, whichever is lower.

1.2.3 Weekly rent for accommodation that has reached or is above the
upper limit of the rent flexibility level increases each year by an
amount that is no more than the increase to the target rents.

1.2.4 Rent caps increase annually by RPI + 1%.

1.2.5 Target rents increase annually by RPI + 0.5%.

1.3 The requirements of paragraph 1.2 do not apply to homes let on Affordable
Rent terms. Subject to paragraph 1.5, where accommaodation is let on

3 ‘rent influencing regime guidance’ is contained within the regulator’s Rent Standard Guidance. That
Rent Standard Guidance is ‘guidance issued in relation to’ and consolidates the previous documents,
particularly: the Rent Influencing Regime Guidance issued by the Housing Corporation in October 2001;
the Rents guidance in the Explanatory Note to Decision Instrument 5 (Revision to the Tenancy
Standard: Affordable Rent); and any other guidance issued by the Housing Corporation or TSA, or its
successors, in relation to those documents.

#'RPI' means the general index of retail prices (for all items) published by the Office of National

Statistics or, if that index is not published for any month, any substituted index or index figures
published by that office.
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1.4

1.5

1.6

Affordable Rent terms, registered providers shall set rents with a view to
achieving the following, so far as possible:

1.3.1 Rent for accommodation (inclusive of service charges) is set at a level
which is no more than 80% of the estimated market rent for the
accommodation (inclusive of service charges), based on a valuation in
accordance with a method recognised by the Royal Institution of
Chartered Surveyors.

1.3.2 Rent for accommodation increases each year by an amount which is
no more than RPI + 0.5%.

1.3.3 Rent for accommodation is re-set, based on a new valuation, each
time the accommodation is:

(i) let to a new tenant, or

(i) re-let to the same tenant (but where a probationary
tenancy comes to an end and the registered provider re-
lets the accommodation to the same tenant the provider is
not required to re-set the rent).

Affordable Rent terms can only be used where a delivery agreement for new
supply of social housing has been agreed under a new supply agreement
entered into between a private registered provider and the Homes and
Communities Agency (HCA) or the Greater London Authority (GLA) under the
2011-15 Affordable Homes Programme Framework.

Where the application of the Rent standard would cause registered providers
to be unable to meet other standards, particularly in respect of financial
viability including the risk that a reduction in overall rental income causes
them to risk failing to meet existing commitments such as banking or lending
covenants, the regulator may allow extensions to the period over which the
requirements of the Rent standard are met.

Registered providers shall provide clear information to tenants that explains
how their rent and any service charge is set, and how it is changed, including
reference to the RPI benchmark to which annual changes to rents should be
linked (except where rents are controlled under different legislation).

17





Appendix 2 — Guidance and circulars superseded by the
Rent Standard Guidance

1 Rent Influencing Regime Guidance published under Housing Corporation (HC)
Circular 27/01 - Rent influencing regime — implementing the rent
restructuring framework.

2 HC Circular 30/01 — Rent influencing regime - supplemental guidance.

3 HC Circular 02/02 — Rent influencing regime - guidance on the valuation of
supported housing.

4 HC Circular 05/03 — Rent influencing regime — implementing the rent
restructuring framework (temporary social housing and privately financed
supported housing).

5 TSA Explanatory Note to Decision Instrument 5 published April 2011.

18





Appendix 3: Detailed information on calculating
target rents

Appendix 3a: Detail on the rent setting formula
Calculating the rent setting formula

Landlords need to derive a target rent for each property based upon a calculation
derived from property values, local earnings and size (see Appendices 1 - 4 for a
more detailed explanation). The basis for the calculation of target rents is:

e 30% of a property’s rent should be based on relative property values
70% of a property’s rent should be based on relative local earnings

e a bedroom factor should be applied so that, other things being equal, smaller
properties have lower rents

This can be expressed as a formula in which the target rent for a property is
calculated using the following approach:

Weekly rent is equal to: Plus

70% of the average rent for the HA sector 30% of the average rent for the HA sector
Multiplied by relative county earnings Multiplied by relative property value
Multiplied by bedroom weight

Property values must be based on an existing use value (EUV), assuming vacant
possession and continued residential use (N.B. not EUV-SH) at January 1999 levels
with an average national property value of £49,750. Special rules were introduced in
HC circular 02/02 which permitted a different valuation method, depreciated
replacement cost, for supported housing (see Appendix 2 for further guidance).

The average rent at 31 March 2000 was estimated to be £53.50 per week. This was
inflated to £58.23 at 2002/03 levels (being the first year of the revised regime).

Full details of the calculation of target rents were included in the original RIRG.
Further details of relative earnings levels and updated bedroom weights which are
required to derive a target rent calculation are attached at Appendix 3b. If target
rent is being calculated or updated then appropriate indexation will also need to be
applied and details of RPI changes are at Appendix 3c.

Recalculation of target rents should not normally be necessary but can be carried out
where improvements are carried out which may affect the valuation of the housing
stock, or if there is evidence that original valuations were in any way inadequate or
inaccurate. These should always re rebased to January 1999 levels.

Limits on annual increases
The annual guideline limit for increases in target rent for any single year is RPI +

0.5%. The relevant rate of RPI to be applied for the year beginning 1 April is taken
as the rate applicable for the previous September. So the guideline limit for rent

19





increases from 1 April 2011 to 31 March 2012 was dictated by the September 2010
RPI, which was 4.6% and the limit 5.1%. The September RPI is released in the
following October.

Actual Rents may be increased by a maximum of £2 per week above the guideline
limit, that is, RPI + 0.5% + £2, as long as the level of rent is not above the tolerance
level above target rent or the rent cap.

The annual guideline limit remains on a continuing basis, even when target rents
have been achieved. It remains in force until such time that Government policy may
change. In the 2011-15 Affordable Homes Programme Framework, published in
February 2011, it was stated (at paragraph 4.23) that “the existing inflation-linked
formula for annual rent increases in social rented housing will continue to apply
throughout the 2011-15 Affordable Homes Programme period, as part of the
Government's rent restructuring policy.”

Rent caps

Rent caps were introduced in HC circular 30/01 and apply as a limit on social rents,
as may be calculated by the target rent formula. The level for each property size was
set in 2002/03 and is inflated annually by RPI + 1%. Rent levels over rent cap were
to be reduced over the life of the rent plan with the aim that the cap will be achieved
as a maximum at the end date of the plan. Current rent cap levels are published
each year as a part of the notification on guideline rent increase levels.
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Appendix 3b - Data for calculating Target Rents (extracted from
original RIRG)

This provides the information, apart from property-specific details, that is needed to
apply the rent restructuring formula.

Rents

The national average rent, net of service charges, as at 31 March 2000 was
estimated by DTLR to be:

PRP sector: £53.50 per week
Earnings

Earnings data for the restructuring formula are given in the table below:

Earnings Earnings Earnings
County £/week County £/week County £/week
Avon 321.20 Greater London  354.10 Nottinghamshire  298.00
Bedfordshire ~ 343.70  Greater Manchester307.30  Oxfordshire 323.80
Berkshire 345.40 Hampshire 328.70  Shropshire 295.40
Buckinghamshire328.30  Hereford & Worcs. 289.60  Somerset 299.70
Cambridgeshire 330.10  Hertfordshire 343.70  South Yorkshire 299.10
Cheshire 322.00  Humberside 318.40  Staffordshire 296.20
Cleveland 338.40  Isle of Wight 288.50  Suffolk 304.30
Cornwall 255.50 Kent 316.40  Surrey 333.20
Cumbria 323.70  lancashire 302.70  Tvne & Wear 307.90
Derbyshire 321.10  leicestershire 303.10  Warwickshire 326.10
Devon 278.00 Lincolnshire 286.70  West Midlands 320.60
Dorset 293.90  Merseyside 324.90  West Sussex 332.50
Durham 289.70  Norfolk 302.50  West Yorkshire 302.70
East Sussex 281.50  North Yorkshire 299.60  Wiltshire 313.90
Essex 325.90  Northamptonshire 328.50

Gloucestershire 308.00 Northumberland 276.10 England average 316.40

These figures were derived by DTLR from the New Earnings Survey (ONS) and
represent the average gross weekly earnings of full-time male and female manual
workers over the 1997 to 1999 period, up lifted to 1999 prices. Pre-1996 counties
were used, because of the problems of small sample sizes for some of the new
counties, especially Unitary Authorities.
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Bedroom weights (updated)

The following bedroom weights are applied to the earnings term in the restructuring
formula:

No. bedrooms Bedroom weights

0 0.80
1 0.90
2 1.00
3 1.10
4
5
6

1.20
1.30
or more 1.40

These weights were not derived from any single source, but were intended to
provide a broad reflection of the way in which larger properties tend to be valued
more highly by their inhabitants.

Property values
Individual property values for rent restructuring must be based upon a January 1999
valuation date and an Existing Use Value, assuming continued residential use and

vacant possession.

National average property values in January 1999 were estimated by DTLR to be as
follows:

PRP sector: £49,750
This figure was based on a survey by a national firm of locally-based valuers. This

represented an Existing Use Value assuming vacant possession and continued
residential use.
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Appendix 3c - Example calculation of Target Rent (adapted from
original RIRG)

Consider a one-bed PRP property in South Yorkshire, for which the landlord
estimates the capital value to be £30,000 in January 1999.

The information needed to apply the rent restructuring formula is set out in Appendix
3.

National average PRP rent in 1999/2000 £53.50*
Average earnings in South Yorkshire £299.10
National average earnings £316.40
Bedroom weight 0.90

National average PRP property value in January 1999 £49,750

* This is the national average rent as at 31 March 2000.
The financial year is used for presentational purposes.

Putting these figures into the formula:

70% of sector-average rent 70% x £53.50 £37.45
Multiplied by relative county earnings X £299.10/£316.40 £35.40
Multiplied by bedroom weight x 0.90 £31.86
subtotal
30% of sector-average rent 30% x £53.50 £16.05
Multiplied by relative property value x £30,000/£49,750 £9.68
subtotal
Adding together the sub-totals £31.86 + £9.68 £41.54

In this example, the initial target rent is £41.54 a week, which increases by the
guideline limit each year.
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Table 1: Local authorities within each tci area
(based on tci circular of 1998/99)

Local authority Local authority

202 City of London A 312 Oxford B
204 Barnet A 318 Chiltern B
206 Brent A 320 Wycombe B
208 Camden A 321 Broxbourne B
210 Ealing A 322 Dacorum B
213 Hackney A 323 East Hertfordshire B
214 Hammersmith and Fulham A 324 Hertsmere B
215 Haringey A 325 North Hertfordshire B
216 Harrow A 326 St. Albans B
218 Hillingdon A 327 Stevenage B
219 Hounslow A 329 Watford B
220 Islington A 330 Welwyn Hatfield B
221 Kensington and Chelsea A 335 Cambridge B
222 Kingston upon Thames A 356 Brentwood B
223 Lambeth A 361 Epping Forest B
225 Merton A 362 Harlow B
228 Richmond upon Thames A 251 Ashford C
229 Southwark A 252 Canterbury C
231 Tower Hamlets A 253 Dartford C
233 Wandsworth A 254 Dover C
234 City of Westminster A 256 Gravesham C
317 South Bucks A 257 Maidstone C
328 Three Rivers A 261 Swale C
447 Isles of Scilly A 262 Thanet C
203 Barking and Dagenham B 264 Tunbridge Wells C
205 Bexley B 266 Eastbourne C
207 Bromley B 269 Lewes C
209 Croydon B 271 Wealden C
211 Enfield B 272 Adur C
212 Greenwich B 273 Arun C
217 Havering B 274 Chichester C
224 Lewisham B 276 Horsham C
226 Newham B 278 Worthing C
227 Redbridge B 281 Eastleigh C
230 Sutton B 282 Fareham C
232 Waltham Forest B 283 Gosport C
259 Sevenoaks B 285 Havant C
263 Tonbridge and Malling B 286 New Forest C
275 Crawley B 287 Portsmouth C
277 Mid Sussex B 289 Southampton C
279 Basingstoke and Deane B 290 Test Valley C
280 East Hampshire B 295 Newbury C
284 Hart B 296 Reading C
288 Rushmoor B 311 Cherwell C
291 Winchester B 313 South Oxfordshire C
294 Bracknell Forest B 314 Vale of White Horse C
297 Slough B 315 West Oxfordshire C
298 Windsor and Maidenhead B 316 Aylesbury Vale C
299 Wokingham B 319 Milton Keynes C
300 Elmbridge B 331 North Bedfordshire C
301 Epsom and Ewell B 332 Luton C
302 Guildford B 333 Mid Bedfordshire C
303 Mole Valley B 334 South Bedfordshire C
304 Reigate and Banstead B 340 South Cambridgeshire C
305 Runnymede B 355 Basildon C
306 Spelthorne B 358 Castle Point C
307 Surrey Heath B 359 Chelmsford C
308 Tandridge B 360 Colchester C
309 Waverley B 363 Maldon C
310 Woking B 364 Rochford C
365 Southend-on-Sea C 350 Ipswich D
367 Thurrock C 352 St. Edmundsbury D
368 Uttlesford C 353 Suffolk Coastal D
401 Bournemouth C 357 Braintree D
402 Christchurch C 366 Tendring D
403 North Dorset C 414 Mendip D
404 Poole C 415 Sedgemoor D
405 Purbeck C 416 Taunton Deane D
406 West Dorset C 417 West Somerset D
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Local authority

Local authority

407 Weymouth and Portland C 418 South Somerset D
408 East Dorset C 420 Exeter D
409 Kennet C 422 Plymouth D
410 North Wiltshire C 424 Teignbridge D
411 Salisbury C 425 Mid Devon D
412 Thamesdown C 426 Torbay D
413 West Wiltshire C 427 Torridge D
419 East Devon C 428 West Devon D
421 North Devon C 429 Caradon D
423 South Hams C 430 Carrick D
436 Bristol C 431 Kerrier D
440 North West Somerset C 432 North Cornwall D
441 Cheltenham C 433 Penwith D
442 Cotswold C 434 Restormel D
501 Bromsgrove C 443 Forest of Dean D
513 Stratford-on-Avon C 444 Gloucester D
514 Warwick C 445 Stroud D
515 Birmingham C 446 Tewkesbury D
519 Solihull C 451 Blaby D
554 Sheffield C 452 Charnwood D
558 Leeds C 453 Harborough D
562 Harrogate C 455 Leicester D
567 York C 456 Melton D
584 Durham C 457 North West Leicestershire D
591 North Tyneside C 458 Oadby and Wigston D
602 Liverpool C 459 Rutland D
608 Manchester C 462 Lincoln D
612 Stockport C 463 North Kesteven D
613 Tameside C 467 Corby D
614 Trafford C 468 Daventry D
616 Chester C 469 East Northamptonshire D
621 Macclesfield C 470 Kettering D
628 Fylde C 471 Northampton D
633 Ribble Valley C 472 South Northamptonshire D
636 West Lancashire C 473 Wellingborough D
639 Barrow-in-Furness C 475 Bassetlaw D
643 South Lakeland C 476 Broxtowe D
701 Bath and North East Somerset C 477 Gedling D
706 Brighton and Hove C 480 Nottingham City D
711 The Medway Towns C 481 Rushcliffe D
260 Shepway D 484 Chesterfield D
267 Hastings D 486 Erewash D
270 Rother D 487 High Peak D
336 East Cambridgeshire D 488 North East Derbyshire D
338 Huntingdonshire D 489 South Derbyshire D
339 Peterborough D 490 Derbyshire Dales D
342 Broadland D 505 Redditch D
345 Norwich D 507 Worcester City D
347 King's Lynn and West Norfolk D 508 Wychavon D
348 Babergh D 509 Wyre Forest D
349 Forest Heath D 510 North Warwickshire D
512 Rugby D 606 Bolton D
516 Coventry D 607 Bury D
517 Dudley D 609 Oldham D
518 Sandwell D 610 Rochdale D
520 Walsall D 611 Salford D
521 Wolverhampton D 615 Wigan D
522 Cannock Chase D 617 Congleton D
523 East Staffordshire D 618 Crewe and Nantwich D
524 Lichfield D 619 Ellesmere Port and Neston D
525 Newcastle-under-Lyme D 620 Halton D
526 South Staffordshire D 622 Vale Royal D
527 Stafford D 623 Warrington D
528 Staffordshire Moorlands D 624 Blackburn D
529 Stoke-on-Trent D 625 Blackpool D
530 Tamworth D 626 Burnley D
531 Bridgnorth D 627 Chorley D
532 North Shropshire D 629 Hyndburn D
533 Oswestry D 630 Lancaster D
534 Shrewsbury and Atcham D 631 Pendle D
535 South Shropshire D 632 Preston D
536 The Wrekin D 634 Rossendale D
551 Barnsley D 635 South Ribble D
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Local authority

Local authority

552 Doncaster D 637 Wyre D
553 Rotherham D 638 Allerdale D
555 Bradford D 640 Carlisle D
556 Calderdale D 641 Copeland D
557 Kirklees D 642 Eden D
559 Wakefield D 702 South Gloucestershire D
560 Craven D 707 Isle Of Wight D
561 Hambleton D 708 East Riding D
563 Richmondshire D 709 North East Lincolnshire D
564 Ryedale D 712 Herefordshire D
565 Selby D 713 Malvern Hills District D
566 Scarborough D 337 Fenland E
574 Kingston upon Hull D 341 Breckland E
577 Hartlepool D 343 Great Yarmouth E
578 Redcar and Cleveland D 344 North Norfolk E
579 Middlesbrough D 346 South Norfolk E
580 Stockton-on-Tees D 351 Mid Suffolk E
581 Chester-le-Street D 354 Waveney E
582 Darlington D 454 Hinckley and Bosworth E
583 Derwentside D 460 Boston E
585 Easington D 461 East Lindsey E
586 Sedgefield D 464 South Holland E
587 Teesdale D 465 South Kesteven E
588 Wear Valley D 466 West Lindsey E
589 Gateshead D 474 Ashfield E
590 Newcastle upon Tyne D 478 Mansfield E
592 South Tyneside D 479 Newark and Sherwood E
593 Sunderland D 482 Amber Valley E
594 Alnwick D 483 Bolsover E
595 Berwick-upon-Tweed D 485 Derby E
596 Blyth Valley D 511 Nuneaton and Bedworth E
597 Castle Morpeth D 710 North Lincolnshire E
598 Tynedale D

599 Wansbeck D

601 Knowsley D

603 St. Helens D

604 Sefton D

605 Wirral D
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Table 2: Formula for converting sq m into hectares

Sq metres = Hectare
10,000

Example: a site measures a total of 2000 sqg m

2,000 = 0.2 Hectare
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Table 3: Annual rates of retail price index change and guideline limits

September Effective Year Rate of RPI Guideline
Increase Limit
2001 2002/03 1.7% 2.2%
2002 2003/04 1.7% 2.2%
2003 2004/05 2.8% 3.3%
2004 2005/06 3.1% 3.6%
2005 2006/07 2.7% 3.2%
2006 2007/08 3.5% 4.1%
2007 2008/09 3.9% 4.4%
2008 2009/10 5.0% 5.5%
2009 2010/11 -1.4% -0.9%
2010 2011/12 4.6% 5.1%
2011 2012/13 5.6% 6.1%

Prior guideline limits (Required for indexation of target rents).

1999/2000 4.2%
2000/2001 2.1%
2001/2002 4.3%

* based upon previous rent limit of RPI + 1%.
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Appendix 4: Additional guidance on property valuation
under the RIRG

Appendix 4a: Property valuations

While a target rent will be required for each property it is neither practicable nor
desirable to value each property individually. As relative property values play a
modest role in the restructuring formula, small differences in individual valuations
will not have a large impact on target rents. However, for the purposes of calculating
target rents, a value will have to be attributed to each property.

Given the broad range of PRPs by size and the geographical spread of their stock,
this guidance is not prescriptive about the method by which property values are
established. However, boards must satisfy themselves that they are adopting the
most appropriate procedure for valuing their stock, with the benefit of professional
advice, where necessary.

To achieve a consistent and fair pattern of social rents, a common date and basis of
valuation must be adopted. January 1999 should be used as the property valuation
base for calculating restructured rents.

PRPs should use an Existing Use Valuation (EUV), assuming vacant possession and
continued residential use. EUV’s should be produced by the comparative method and
not by a discounted cash flow method. Appendix 2 sets out the definition by the
Royal Institution of Chartered Surveyors (RICS) of the concept of EUV. PRPs should
note that this is not the same basis as Existing Use Value—Social Housing (EUV—
SH), which adjusts the valuation to take account of the social housing tenancy and is
also different from an Open Market Valuation (OMV) which can include the benefit of
a planning gain.

Valuations should be in accordance with the RICS Appraisal and Valuation Manual
and may be desk-based. PRPs may choose to use external valuers or appropriately
qualified in-house staff to carry out valuations, and they must keep written
confirmation of the valuations. Several options, which may be used in combination,
for valuing housing stock are suggested in the following sections.

It is difficult to predict how many individual valuations a PRP will need to cover its
entire stock. Much will depend on the variety within its stock and the geographical
coverage. PRPs should determine the appropriate number of valuations required for
their stock to take account of their individual circumstances. Previous indications,
from work undertaken by the then DTLR as part of a rents pilot study, suggested
that landlords may need to value two to 5% of stock.

PRPs that have undertaken stock transfer valuations or EUV—SH valuations, may
have also been provided with EUVs or the valuer may hold such information but not
have reported it to them. PRPs may wish to ask the valuer whether it is possible to
adjust the valuation to take account of the valuation base of January 1999.

If a PRP has had a representative proportion of its stock valued for loan security
purposes, it will probably have been provided with a EUV. If so, the valuers may be
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able to extrapolate this information across the whole of the PRP’s stock and re-base
it to January 1999 if necessary. Again, PRPs may wish to discuss with the valuer
whether this is feasible.

PRPs may use right-to-buy valuations, where available and appropriate, adjusted to
the valuation base date.

If existing valuations need to be re-based to January 1999, this can be done by
reference to an appropriate house price index, reference to the data available from
the Land Registry website, by an external valuer or appropriately qualified in-house
staff.

If a property is subject to a s106 Agreement (Town & Country Planning Act), this
should be disregarded for the purposes of attributing a value to the property for rent
restructuring purposes. Similarly, if a building is listed under the Planning (Listed
Buildings & Conservation Areas) Act 1990, this should be disregarded. If a property
has a relatively short lease that affects its value, the valuation should be on the
assumption that the property has a long leasehold interest, to avoid anomalies.
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Appendix 4b - Existing Use Valuation — taken from original RIRG

(Reproduced by permission of the Royal Institution of Chartered Surveyors which
owns the copyright).

Existing Use Value (EUV) as defined in the RICS Appraisal and Valuation
Manual at PS 4.3.

Existing Use Value (EUV) — An opinion of the best price at which the sale of an
interest in the property would have been completed unconditionally for cash
consideration on the date of valuation, assuming:

a willing seller

that, prior to the date of valuation, there had been a reasonable period
(having regard to the nature of the property and the state of the
market) for the proper marketing of the interest, for the agreement of
the price and terms and for the completion of the sale

that the state of the market, level of values and other circumstances
were, on any earlier assumed date of exchange of contracts, the same
as on the date of valuation

that no account is taken of any additional bid by a prospective
purchaser with a special interest

that both parties to the transaction had acted knowledgeably, prudently
and without compulsion

the property can be used for the foreseeable future only for the existing
use, and

that vacant possession is provided on completion of the sale of all parts
of the property occupied by the business
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Appendix 4c - Guidance on the valuation of supported housing
(adapted from circular 02/02)

Introduction

This guidance explains the approach that PRPs should adopt to the valuation of
supported housing for rent restructuring purposes. It is not intended to provide
advice on valuations for accounting purposes. The term supported housing covers all
schemes that may attract Supporting People grant.

The key principles underpinning rent restructuring for supported housing are the
same as those for general needs housing. Rents are expected to reflect the size,
condition and location of the accommodation. Properties have to be valued for these
purposes using a common valuation base (January 1999) and a comparable method.

There are two approaches that can be used by PRPs to the valuation of supported
housing. Existing Use Valuation (EUV), which assumes vacant possession, is the
preferred method of valuation and, where possible, PRPs should obtain EUVs for
supported housing. Where it is not appropriate to value properties on this basis,
PRPs can use a Depreciated Replacement Cost (DRC) method of valuation. This
guidance broadly explains how PRPs can use both the EUV and DRC methods to
value their supported housing stock.

The main principles underpinning the valuation methods for supported housing are
as follows. The methods should:

¢ reflect the same principles as those for general needs housing
¢ be simple to operate
e take account of the full costs of replacement.

Existing Use Valuations (EUVs)

EUVs should be applied to ordinary supported housing units that are similar to
general needs housing, for instance self-contained housing and small shared units.
The concept of EUV is based on assuming vacant possession and continued
residential use.

Appendix 2 to this guide sets out the definition by the Royal Institution of Chartered
Surveyors of the concept of Existing Use Value. In particular, the concept assumes
that the property remains in its current use, which in this instance is housing and is
not converted into, for example, retail or office accommodation.

Supported housing schemes can be included within PRPs’ existing valuation methods
for general needs housing, where the stock is similar. Such approaches may involve
valuing a representative sample of housing stock, or PRPs jointly forming a ‘valuation
club’ where valuations are shared. Where a supported housing scheme is isolated
from other types of properties then an individual valuation may be required. The EUV
methodology should reflect the cost of specialist adaptations.

It is anticipated that the EUV method of valuation should be appropriate for a
substantial proportion of supported housing, as there is sufficient evidence of various
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types of residential property to enable a robust valuation to be prepared for rent
restructuring purposes. PRPs should, where possible, use EUVs. PRPs may choose to
use external valuers or appropriately qualified in-house staff to carry out EUVs.

Depreciated Replacement Costs (DRC)

The DTLR guidance recognised that in some cases valuations on an EUV basis would
not take account of the particular qualities and characteristics of supported housing.
Where the Board of a PRP decides that this is the case, with the benefit of
professional advice where appropriate, the PRP may value properties on a DRC basis.

The DRC method of valuation broadly corresponds to the cost of replacing the
building, taking account of the fact that generally it would not be brand new. This
approach should only be applied for the purposes of rent restructuring.

The approach set out in this guidance involves the calculation of a DRC valuation
based on the replacement of an existing property with a modern alternative. This
replacement cost will need to be depreciated where the condition of the existing
property does not meet modern standards. The value of the land will then need to
be added to this calculation.

The methodology set out below explains how PRPs with specialist properties can
calculate a DRC. PRPs may pursue this approach without having to engage
professional valuers, in which case they should ensure that a competent person is
responsible for applying the methodology.

Build cost per square metre (sq m)

To calculate the DRC of an existing property, it will be necessary for the PRP to first
calculate the cost of its replacement with a modern alternative. The methodology
involves using a standard per sq m rate for the build cost of a modern alternative.
The January 1999 rates for each TCI area are shown below, details of the local
authorities that fall within each TCI area are shown in Table 1.

TCI area A B C D E

Build cost per sq m 871 799 761 737 707

The sq m build rates shown above include on-costs and take account of the
additional costs associated with building supported housing.

PRPs will need to calculate the gross external area of the existing property using
guidance provided in the Royal Institution of Chartered Surveyor’s Code of Measuring
Practice. If the gross external area is difficult to measure, then PRPs could derive this
calculation from the gross internal area, taking into account the thickness of the
external walls and the space occupied by partitions.

The calculation will involve multiplying the build rate by the gross sq m to arrive at a
replacement cost for a modern alternative.
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Specialist adaptations

Supported housing can include the provision of specialist adaptations for people with
a physical disability. A distinction needs to be made between property related
adaptations and personal equipment for an individual (eg hoists etc).

The build cost calculation for replacing an existing scheme with a modern alternative
includes the costs of complying with building regulation requirements for wheelchair
accessibility. There are, however, other property related adaptations that may need
to be taken into account in assessing replacement costs, for instance the provision of
specialist equipment.

Two key multipliers have been identified that can enhance the basic build cost to
take account of those adaptations that are not reflected within the sq m calculation.
These multipliers are as follows:

Wheelchair (specialist fixed equipment e.g. showers/kitchen units) 1.12
Serviced by new lifts 1.12
Condition of the property

To ensure that the DRC valuation reflects the condition of the property, it will be
necessary for the replacement cost to be depreciated.

Where the property has been regularly maintained and upgraded, and complies with
modern design and construction standards, the replacement cost should not be
depreciated. Where the property does not meet modern standards a notional
abatement factor of 0.90 should be applied to depreciate the replacement costs in
any of the following circumstances:

¢ no central heating
¢ the kitchen/s has not been refurbished within the previous ten years
e the bathroom/s has not been refurbished within the previous 15 years

Standardised land value calculation

There are two approaches that PRPs can adopt to calculating the land value for rent
restructuring purposes. These approaches are explained below.

PRPs can use professional valuers (internal or external) to provide advice on the
valuation of a site (at the January 1999 price base). This approach provides a
tailored method for calculating the value of the land component.

Alternatively, PRPs can use land values prepared by the Valuation Office in spring
1999. If these land values are used, it is not necessary to rebase the valuation to
January 1999. This approach would involve PRPs calculating the size of the site in
hectares (see formula in Table 2 to translate sq m into hectares). PRPs could make
use of ordnance survey maps to facilitate this calculation. The value of the land
would be derived by multiplying the land value prepared by the Valuation Office by
the actual size of the site.
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The land values prepared by the Valuation Office are based on each local authority
area, assuming a representative location with planning permission available for
residential development, services are to the edge of the site and the site is ripe for
development. The spring 1999 values for each local authority area are given in Table
3 showing the value of small sites as well as those in excess of two hectares. As the
valuation figures provide a broad indication of land value over each local authority
area, they may not reflect the specific value of the PRP’s site. Where an PRP
considers this to be the case, it may wish to use a professional valuer.
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Table 4: Valuation office residential land values at spring 1999

Local Small Bulk land Local Small Bulk land
Authority sites (more Authority sites (more
than two than two
hectares) hectares)
Values at £000 Values at £000
per hectare per hectare
202 City of London 20,500 20,500 282 Fareham 1,400 1,200
203 Barking and 1,358 1,600 283 Gosport 1,025 1,000
Dagenham
204 Barnet 3,800 3,500 284 Hart 1,720 1,720
205 Bexley 2,000 1,600 285 Havant 1,200 1,100
206 Brent 2,300 3,000 286 New Forest 1,280 1,400
207 Bromley 2,000 2,470 287 Portsmouth 1,000 900
208 Camden 9,000 5,500 288 Rushmoor 1,720 1,720
209 Croydon 2,000 2,000 289 Southampton 1,400 1,020
210 Ealing 3,100 3,200 290 Test Valley 1,250 1,100
211 Enfield 3,000 2,800 291 Winchester 1,720 1,720
212 Greenwich 2,000 1,700 294 Bracknell Forest 2,000 2,000
213 Hackney 2,500 2,500 295 West Berkshire 1,600 1,600
214 Hammersmith 5,000 2,550 296 Reading 1,950 1,950
and Fulham
215 Haringey 2,500 2,500 297 Slough 1,950 1,950
216 Harrow 2,500 3,400 298 Windsor and 2,100 2,100
Maidenhead
217 Havering 1,736 2,000 299 Wokingham 2,000 2,000
218 Hillingdon 2,300 3,000 300 Elmbridge 1,800 1,500
219 Hounslow 3,100 3,200 301 Epsom and Ewell 1,450 1,400
220 Islington 5,250 5,250 302 Guildford 2,250 2,250
221 Kensington and 27,000 17,500 303 Mole Valley 975 1,425
Chelsea
222 Kingston upon 2,350 2,350 304 Reigate and 1,780 1,750
Thames Banstead
223 Lambeth 2,100 2,100 305 Runnymede 2,300 2,300
224 Lewisham 1,600 1,600 306 Spelthorne 1,780 1,750
225 Merton 2,500 2,500 307 Surrey Heath 2,200 2,200
226 Newham 1,545 1,425 308 Tandridge 1,780 1,750
227 Redbridge 1,650 1,650 309 Waverley 2,000 2,000
228 Richmond upon 2,600 2,600 310 Woking 2,150 2,150
Thames
229 Southwark 2,300 2,300 311 Cherwell 1,000 900
230 Sutton 1,900 2,470 312 Oxford 3,500 3,350
231 Tower Hamlets 2,475 2,225 313 South 1,250 1,200
Oxfordshire
232 Waltham Forest 1,650 1,650 314 Vale of White 1,200 1,150
Horse
233 Wandsworth 2,900 2,900 315 West Oxfordshire 1,200 1,100
234 City of 20,500 20,500 316 Aylesbury Vale 1,600 1,600
Westminster
251 Ashford 1,020 925 317 South 2,750 2,750
Buckinghamshire
252 Canterbury 1,850 1,350 318 Chiltern 2,500 2,500
253 Dartford 1,100 1,100 319 Milton Keynes 1,500 1,500
254 Dover 700 450 320 Wycombe 2,100 2,100
256 Gravesham 825 825 321 Broxbourne 2,200 2,000
257 Maidstone 1,250 1,250 322 Dacorum 1,900 2,250
259 Sevenoaks 1,600 1,600 323 East 1,400 1,350
Hertfordshire
260 Shepway 865 650 324 Hertsmere 1,900 2,250
261 Swale 890 710 325 North 1,200 1,100
Hertfordshire
262 Thanet 700 450 326 St Albans 1,900 2,250
263 Tonbridge and 1,500 1,500 327 Stevenage 1,400 1,250
Malling
264 Tunbridge Wells 1,600 1,600 328 Three Rivers 1,900 2,250
266 Eastbourne 875 750 329 Watford 1,900 2,250
267 Hastings 375 275 330 Welwyn Hatfield 1,400 1,200
269 Lewes 900 900 331 North 1,000 1,000
Bedfordshire
270 Rother 740 700 332 Luton 1,000
271 Wealden 1,040 875 333 Mid Bedfordshire 1,050 1,050
272 Adur 800 750 334 South 1,100 1,100
Bedfordshire
273 Arun 1,125 1,110 335 Cambridge 1,480 2,200
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Local Small Bulk land Local Small Bulk land

Authority sites (more Authority sites (more
than two than two
hectares) hectares)

Values at £000 Values at £000
per hectare per hectare

Chichester East

Cambridgeshire
275 Crawley 1,200 1,200 337 Fenland 225 210
276 Horsham 1,450 1,425 338 Huntingdonshire 890 890
277 Mid Sussex 1,000 1,050 339 Peterborough 590 565
278 Worthing 950 900 340 South 1,130 1,025
Cambridgeshire
279 Basingstoke and 1,720 1,720 341 Breckland 325 275
Deane
280 East Hampshire 1,500 1,500 342 Broadland 325 275
281 Eastleigh 1,440 1,250 343 Great Yarmouth 325 275
344 North Norfolk 350 300 440 North Somerset 1,100 950
345 Norwich 600 550 441 Cheltenham 1,500 1,500
346 South Norfolk 350 300 442 Cotswold 1,350 1,350
347 King's Lynn and 325 275 443 Forest of Dean 740 740
West Norfolk
348 Babergh 350 335 444 Gloucester 1,100 1,100
349 Forest Heath 320 300 445 Stroud 850 850
350 Ipswich 650 630 446 Tewkesbury 1,100 1,100
351 Mid Suffolk 308 300 447 Isles of Scilly 1,480 2,200
352 St Edmundsbury 650 650 451 Blaby 750 700
353 Suffolk Coastal 410 400 452 Charnwood 800 800
354 Waveney 320 320 453 Harborough 750 800
355 Basildon 1,025 988 454 Hinckley and 850 750
Bosworth
356 Brentwood 1,555 1,400 455 Leicester 750 700
357 Braintree 800 750 456 Melton 775 725
358 Castle Point 1,200 1,300 457 North West 750 750
Leicestershire
359 Chelmsford 1,280 1,225 458 Oadby and 750 700
Wigston
360 Colchester 900 900 459 Rutland 800 675
361 Epping Forest 1,600 1,480 460 Boston 270 185
362 Harlow 1,025 988 461 East Lindsey 410 250
363 Maldon 700 900 462 Lincoln 500 375
364 Rochford 900 1,100 463 North Kesteven 340 250
365 Southend-on- 990 920 464 South Holland 325 300
Sea
366 Tendring 600 400 465 South Kesteven 375 250
367 Thurrock 640 555 466 West Lindsey 210 135
368 Uttlesford 1,200 1,100 467 Corby 350 350
401 Bournemouth 1,600 1,500 468 Daventry 740 740
402 Christchurch 1,600 1,500 469 East 570 570
Northamptonshire
403 North Dorset 950 915 470 Kettering 618 618
404 Poole 1,600 1,500 471 Northampton 800 800
405 Purbeck 1,000 950 472 South 865 865
Northamptonshire
406 West Dorset 925 875 473 Wellingborough 679 679
407 Weymouth and 850 800 474 Ashfield 350 300
Portland
408 East Dorset 1,400 1,300 475 Bassetlaw 400 300
409 Kennet 700 700 476 Broxtowe 680 625
410 North Wiltshire 950 950 477 Gedling 675 600
411 Salisbury 1,050 1,050 478 Mansfield 320 300
412 Swindon 850 1,050 479 Newark and 425 340
Sherwood
413 West Wiltshire 800 950 480 Nottingham City 700 620
414 Mendip 600 550 481 Rushcliffe 800 745
415 Sedgemoor 450 440 482 Amber Valley 520 450
416 Taunton Deane 925 875 483 Bolsover 325 250
417 West Somerset 620 580 484 Chesterfield 495 325
418 South Somerset 1,000 900 485 Derby 600 550
419 East Devon 893 819 486 Erewash 540 460
420 Exeter 1,103 987 487 High Peak 440 440
421 North Devon 683 612 488 North East 450 270
Derbyshire
422 Plymouth 683 525 489 South Derbyshire 460 375
423 South Hams 716 625 490 Derbyshire Dales 550 490
424 Teignbridge 893 819 501 Bromsgrove 1,235 1,350
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Local Small Bulk land Local Small Bulk land

Authority sites (more Authority sites (more
than two than two
hectares) hectares)

Values at £000 Values at £000
per hectare per hectare

Mid Devon Redditch

426 Torbay 914 840 507 Worcester 820 775
427 Torridge 525 478 508 Wychavon 830 765
428 West Devon 680 650 509 Wyre Forest 1,050 1,175
429 Caradon 200 220 510 North 725 600
Warwickshire
430 Carrick 400 350 511 Nuneaton & 700 600
Bedworth
431 Kerrier 300 265 512 Rugby 800 700
432 North Cornwall 320 290 513 Stratford-on-Avon 1,450 1,400
433 Penwith 330 300 514 Warwick 1,900 1,800
434 Restormel 330 300 515 Birmingham 890 890
436 Bristol 1,350 1,350 516 Coventry 950 850
517 Dudley 950 1,000 599 Wansbeck 245 200
518 Sandwell 570 480 601 Knowsley 400 350
519 Solihull 1,800 1,650 602 Liverpool 700 650
520 Walsall 975 1,025 603 St Helens 500 410
521 Wolverhampton 900 950 604 Sefton 500 425
522 Cannock Chase 900 950 605 Wirral 360 360
523 East 700 475 606 Bolton 550 500
Staffordshire
524 Lichfield 1,100 900 607 Bury 550 500
525 Newcastle- 450 325 608 Manchester 1,000 800
under-Lyme
526 South 950 1,000 609 Oldham 675 625
Staffordshire
527 Stafford 600 425 610 Rochdale 650 650
528 Staffordshire 450 325 611 Salford 500 450
Moorlands
529 Stoke-on-Trent 450 325 612 Stockport 1,350 1,350
530 Tamworth 750 575 613 Tameside 600 490
531 Bridgnorth 750 715 614 Trafford 925 855
532 North Shropshire 495 495 615 Wigan 550 450
533 Oswestry 490 445 616 Chester 645 825
534 Shrewsbury and 650 765 617 Congleton 540 500
Atcham
535 South 495 445 618 Crewe and 350 300
Shropshire Nantwich
536 Wrekin 500 550 619 Ellesmere Port 360 350
and Neston
551 Barnsley 550 375 620 Halton 500 450
552 Doncaster 625 425 621 Macclesfield 700 550
553 Rotherham 460 440 622 Vale Royal 575 500
554 Sheffield 630 540 623 Warrington 940 700
555 Bradford 600 525 624 Blackburn 470 325
556 Calderdale 550 450 625 Blackpool 750 675
557 Kirklees 615 475 626 Burnley 470 310
558 Leeds 1,000 975 627 Chorley 775 625
559 Wakefield 700 500 628 Fylde 800 750
560 Craven 525 500 629 Hyndburn 470 235
561 Hambleton 800 800 630 Lancaster 800 750
562 Harrogate 850 1,000 631 Pendle 470 270
563 Richmondshire 600 540 632 Preston 775 625
564 Ryedale 500 400 633 Ribble Valley 675 625
565 Selby 450 350 634 Rossendale 475 265
566 Scarborough 400 350 635 South Ribble 775 625
567 York 800 750 636 West Lancashire 775 625
574 Kingston upon 475 375 637 Wyre 800 750
Hull
577 Hartlepool 500 475 638 Allerdale 250 197
578 Redcar and 375 400 639 Barrow-in- 425 375
Cleveland Furness
579 Middlesbrough 425 450 640 Carlisle 360 270
580 Stockton-on- 500 500 641 Copeland 200 150
Tees
581 Chester-le- 494 494 642 Eden 320 270
Street
582 Darlington 500 500 643 South Lakeland 675 575
583 Derwentside 315 275 701 Bath and NE 1,500 1,400
Somerset
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Local Small Bulk land Local Small Bulk land

Authority sites (more Authority sites (more
than two than two
hectares) hectares)

Values at £000 Values at £000
per hectare per hectare

Durham S Gloucestershire

585 Easington 350 215 706 Brighton and 1,200 1,000
Hove
586 Sedgefield 350 300 707 Isle of Wight 475 360
587 Teesdale 325 300 708 East Riding of 610 550
Yorkshire
588 Wear Valley 400 300 709 N E Lincolnshire 410 350
589 Gateshead 500 450 710 North 410 350
Lincolnshire
590 Newcastle upon 800 800 711 Medway Towns 750 730
Tyne
591 North Tyneside 600 800 712 Hereford 600 570
592 South Tyneside 500 450 713 Malvern Hills 820 795
593 Sunderland 475 425
594 Alnwick 430 310
595 Berwick-upon- 370 245
Tweed
596 Blyth Valley 245 200
597 Castle Morpeth 450 370
598 Tynedale 495 400
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Appendix 5: RICS guidance on valuation for
Affordable Rent

An extract from the Red Book is reproduced below with permission of the RICS,
which owns the copyright. RICS in general recognises five methods of valuation:
comparison, investment, land residual, cost and profits. Rental valuations of
residential property are generally arrived at by comparison. However, we do not wish
to be prescriptive as to the method used in individual cases.

For rental valuations, in order to establish open market rental value for purposes of
the new Affordable Rent® model, it is for individual PRPs to come to a decision as to
what approach to take to valuation, and who will carry out that valuation, following
principles of good governance. To arrive at a compliant process, PRPs will need to
consider issues of:

probity

independence

the comparables selected

the method by which the comparables are used inform the market rent value
the suitability of the valuer

the policy for taking the market rental valuation into account in setting the
Affordable Rent to be charged

The process will need to be transparent and accountable. Whatever the method
used, the valuation will be built on the definitions of the basis of market rent
contained within the RICS Red Book.

For certain types of provision (such as housing that includes support services) or
provision in areas where there is relatively little rental activity (such as some rural
localities) there may be insufficient comparables readily available. In these cases,
valuers should identify comparables in other areas and form their best view of the
market rent that would be applicable. However these rents are derived, PRPs need to
ensure a consistent and transparent approach.

The text below is taken from the RICS Valuation Standards (6™ edition, 2010),
section PS3, pp46-51. It is reproduced by permission and subject to RICS copyright.

Market rent

Valuations based on market rent (MR) shall adopt the definition settled by
the International Valuation Standards Committee.

Market rent: The estimated amount for which a property, or space within a property,
should lease (let) on the date of valuation between a willing lessor and a willing
lessee on appropriate lease terms in an arm’s-length transaction after proper
marketing wherein the parties had acted knowledgeably, prudently and without
compulsion. Whenever market rent is provided the ‘appropriate lease terms’ which it
reflects should also be stated. (©IVSC, GN 2, para. 3.1.9.1)
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Fourth Floor
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Manchester M1 1RG
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Fax: 0113 233 7101

Email: enquiries@tsa.gsi.gov.uk
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The revised regulatory framework for social housing in England from
April 2012 A statutory consultation

Annex E: Rent Standard Guidance

This proposed guidance forms part of the revised regulatory framework for social housing in England to take
effect from April 2012. It consolidates previous guidance issued by the regulator pertinent to the Rent
standard. It is intended to reflect the existing arrangements with no material change.

This guidance is part of a statutory consultation on the Rent standard. It should be read alongside the main
consultation document.
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Consultation statement

The regulator of social housing in England consultation statement

This sets out key information about the issues being consulted on, what effects
we think any proposals or changes could have, who we are asking for views, and
when and how to respond.

Please respond by

6 March 2012

Please respond to

Philip Winter

The Social Housing Regulator

Fourth Floor

One Piccadilly Gardens

Manchester M1 1RG

Email: accountingdirection@tsa.gsi.gov.uk

If you would like to discuss any issue raised in this
document before sending your response, please contact
our Referrals and Regulatory Enquiries Team on 0845 230
7000 who will be pleased to help.

Why we are
asking for views

The consultation is about proposed changes to the
accounting requirements for private registered providers
of social housing. Once finalised this will be known as the
Accounting Direction.

What it means for
you

Our experience as the social housing regulator indicates
that this consultation will mainly be of interest to private
registered providers (both current and potential
registrants) and their auditors. It may also be of interest
to tenants, lenders and other stakeholders who have an
interest in the social housing sector and the information
that is disclosed in the annual financial accounts of private
registered providers. This consultation is an opportunity to
influence how the regulator’s revised direction is
implemented from April 2012.

Context for this
consultation

Section 127 of the Housing and Regeneration Act (H&RA)
2008 permits the regulator to give directions to private
regulated providers about the preparation of their
accounts and to profit-making private registered providers
in so far as their accounts relate to social housing
activities.

Who is being
consulted

The regulator is required to consult one or more bodies
which appear to represent the interests of private
registered providers. In this regard the bodies that we will
be consulting are listed in Annex B.

How we are

Alongside the publication of this consultation document
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consulting

the regulator will continue to engage in discussions with
stakeholders.

Taking account of
your views and
what happens
next

The regulator will publish a decision statement in March
2012 before the new direction comes into force on 1 April
2012.

Publication of

All formal written responses will be published shortly after

responses the closing date of this consultation (unless you
specifically ask us not to and subject to provisions within
the Freedom of Information Act (FOIA) 2000).

Freedom of The information provided in response to this consultation

Information (including personal information) may be published in

accordance with the FOIA and the Environmental
Information Regulations 2004.

If you want the information that you provide in response
to this consultation to be treated as confidential, please
tell us (marking written responses accordingly) but be
aware that, under FOIA, we cannot guarantee
confidentiality. There is a statutory Code of Practice on
consultation that public authorities must follow and this
sets out how confidential information must be dealt with.

If you are replying as an individual, the TSA will process
your personal data in accordance with the Data Protection
Act 1998 and this means that if you request confidentiality
your personal information will not be disclosed to third
parties.

An automatic confidentiality disclaimer generated by your
IT system will not, in itself, be binding on the regulator for
social housing.






1. Introduction

11

1.2

1.3

Section 127 of the Housing & Regeneration Act 2008 (the H&RA 2008)
permits the regulator to make directions to private registered providers (not
local authorities) about the preparation of their accounts®, and to profit-
making PRPs in respect of social housing activities®.

Section 127(3) of the H&RA 2008 states that:
“The power must be exercised with a view to ensuring that accounts—

(a) are prepared in proper form, and

(b) present a true and fair view of—
(i) the state of affairs of each registered provider in relation to its
social housing activities, and
(ihthe disposition of funds and assets which are, or have been, in its
hands in connection with those activities.”

Since commencement of its powers on 1 April 2008, the Social Housing
Regulator has continued to use the 2006 Accounting Determination. This does
not fully reflect the impact of the H&RA 2008 and therefore requires updating
of accounting requirements, the details of which are set out in this
consultation.

2. The accounting requirements for private registered providers of social
housing

2.1

2.2

2.3

The accounting requirements for private registered providers of social
housing (the Accounting Direction) are intended to provide a common
baseline of disclosures within the accounts of private registered providers,
relating to social housing activities. This covers organisations which have a
wide range of constitutional structures — whether they are registered under
the Companies Act, as charities or as Industrial and Friendly Societies, both
as for-profit or not-for-profit.

The current Accounting Determination was designed for providers registered
under the Housing Act 1996. These are all non profit making entities which
are expected to comply with the Statement of Recommended Practice (SORP)
‘Accounting by registered social housing providers’. This SORP remains in
place for such bodies. However, the revised Accounting Direction must reflect
the diversity of all organisations (with the exception of local authorities) that
may be registered under the H&RA 2008.

The new direction will need to concentrate on the accounting treatment of
social housing activities. It should be aimed at ensuring that the funds and
assets associated with social housing are reported in a consistent, open and
transparent form.

! paragraph 127(1) Housing and Regeneration Act 2008
2 paragraph 127(2) Housing and Regeneration Act 2008





3. Proposals

3.1 The proposals for the new Accounting Direction build upon the current
determination. The proposed direction is attached at Annex A. The key
changes are:

¢ A requirement for those providers who undertake non-regulated activity or
are controlled by a non-regulated entity to report the results of their social
housing activities by way of segmental reporting in the notes to the accounts.
This will allow disclosures and comparisons to be made by for-profit PRPs as
well as traditional non profit PRPs on a similar basis. Disclosures will be
subject to materiality considerations

e A focus on transparency of transactions between regulated and non-regulated
elements, covering apportionment and allocation of costs, distribution of
profits and volume and nature of transactions

e Enhanced remuneration disclosures which will increase requirements for
openness. This will mean more detail on senior staff remuneration, including
pension contributions and payments upon termination of contract, plus details
(where available) of those pension deficits which are currently not disclosed
under Financial Reporting Standard 17. The additional disclosures focus on
the chief executive, senior management team and higher paid staff

e Updating and aligning with the (proposed) revised standards® to include
reference to the statement of compliance with the requirements of the Value
for Money standard and code of governance in use

e Reduction in areas where detail has been prescribed in the past (whilst still
aiming for consistency across providers). We will no longer specify detailed
income and expenditure nor balance sheet layouts. We propose to
consolidate much of the detail currently required about different types of
social housing

e General updates to reflect accounting and legislative changes

3.2 It is proposed that the new direction will take effect for accounting periods
commencing on or after 1 April 2012, although earlier adoption will be
permitted. This means that it will take effect for annual accounts relating to
the period 1 April 2012 — 31 March 2013, and all subsequent periods until the
Direction is amended or replaced.

4. Consultation questions
4.1 In the context of the powers available to the social housing regulator under

the Housing and Regeneration Act 2008, is the approach taken in the draft
accounting direction appropriate?

? www.tenantservicesauthority.org/server/show/nav.15065





4.2

4.3

4.4

Does the proposed accounting direction at Annex A and the additional
disclosures relating to social housing activities adequately ensure the clarity
and transparency of those activities? If not, please suggest how this might be
met.

Are there any areas of the proposed accounting direction that should be
clarified, expanded or removed?

Does the proposed implementation date provide an adequate timescale for
the introduction of any new requirements?
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Scope of the consultation

Topic of this
consultation

Changes to the Right to Buy which were set out in Laying the
Foundations: A Housing Strategy for England.

Scope of the
consultation

This consultation sets out proposals to increase the cap on Right
to Buy discounts; and options for meeting this Government'’s
commitment to ensure that every additional home sold under Right
to Buy is replaced with a new home for Affordable Rent.

Geographical England
scope
Impact Assessment | A draft impact assessment is being published alongside this

consultation document. We would welcome comments on the
impact assessment by 2 February 2012

Basic information

To

This consultation is aimed primarily at local authorities, large scale
voluntary transfer Private Registered Providers, and people who
have the Right to Buy or Preserved Right to Buy.

Body responsible
for the consultation

Department for Communities and Local Government

Duration This is a six week consultation, beginning on 22 December 2011
and finishing on 2 February 2012
Enquiries For any enquiries regarding this consultation document contact:

Annemarie Ward on 0303 444 3786
Andrew Lipinski on 0303 444 1685
Or by email: RTB@communities.gsi.gov.uk

How to respond

The Government would be pleased to receive any comments on
this document. Comments should be sent to:

Right to Buy Consultation

Affordable Housing Regulation and Investment Division
Zone 1/B3

Eland House

Bressenden Place

London

SW1E 5DU






Or by email to: RTB@communities.gsi.gov.uk

If you are responding by email please insert Right to Buy
Consultation in the subject line.

It would also be helpful if you could make clear in your response
whether you represent an organisation or group, and in what
capacity you are responding.

Additional ways to
become involved

We are engaging with the Local Government Association, National
Housing Federation, Tenants’ and Residents’ Organisations of
England, Tenants Participation Advisory Service and Chartered
Institute for Housing through the consultation process. Otherwise,
if you have any questions, please contact us using the details
provided above.

After the
consultation

A summary of the responses to consultation and the Government
response will be published on the Department’s website following
consideration of the responses.

Compliance with
the Code of
Practice on
Consultation

The consultation period has been set at six weeks in order to
provide the opportunity for interested parties to respond to these
proposals with the aim of their introduction as soon as possible,
subject to the outcome of the consultation and Parliamentary
approval of the changes to secondary legislation. These are
changes to an existing programme and have been trailed in
advance by Government in the housing strategy.

Background

Getting to this
stage

The Government has made clear its intention to improve the
levels of discount and to use receipts from additional Right to Buy
sales for the paying down of debt and the provision on a one for
one basis of homes for Affordable Rent

Previous
engagement

Since the announcement in the housing strategy we have engaged
with key partners on the details of the proposals on which we are
consulting.
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Summary

The Housing Strategy

1. Inits paper Laying the Foundations: A Housing Strategy for England, the
Government announced its intention to increase the caps on Right to Buy discounts and
“hence the average discount received by buyers in England would be up to half the
value of their homes — which would be roughly double the current average discount”.

2. The strategy also set out Government’s commitment to ensuring that every additional
home sold under the Right to Buy is replaced by a new home for Affordable Rent and
that additional receipts from sales will be recycled towards the cost of replacement.

Introduction and background

Current arrangements

3. Under the current Right to Buy legislation council tenants and housing association
tenants who transferred with their homes from council landlords have the right to buy
their home at a discount’. Where a council makes a Right to Buy sale, the receipts? are
subject to pooling. The council may retain the administrative costs of the sale and the
costs incurred on improving the dwelling up to three years before the sale. After those
costs have been taken into account, the council may retain 25 per cent of the remaining
receipts and the balance of 75 per cent is paid to government.

' Right to Buy is available to secure tenants of local authorities and non-charitable housing associations.
Assured tenants of housing associations who were secure tenants and have been transferred with their homes
as part of a stock transfer from a local authority to a housing association also have the Right to Buy - this is
known as Preserved Right to Buy. Broadly the same terms apply to both schemes.

2 Apart from homes covered by an agreement between the local authority and the Secretary of State under
section 80B of the Local Government and Housing Act 1989, which, in the main, are new homes built since July
2008





Proposed arrangements

The Government now intends that net receipts from sales (after allowable costs,
repayment of housing debt and currently forecast receipts for councils and central
government) should be used to replace the additional homes sold as a result of the
higher discount levels. That is, all Right to Buy sales above current predicted levels will
be replaced by new homes for Affordable Rent funded (in part) by the additional Right to
Buy receipts.

The receipt needed to fund replacement will only be a fraction of the cost of a new
home. This is because most of the funding for new affordable rented homes comes from
borrowing by the provider against the future rental income stream and, in many cases,
cross-subsidy from the landlord’s own resources, including land.

This consultation

This document sets out this Government’s detailed proposals to change the caps on
discounts and the rates that will apply to Right to Buy sales.

We are consulting on:

our proposals to increase caps on the Right to Buy discount

e protections for tenants who exercise their Right to Buy

e preventing abuses

e rural areas

e exclusions

e our proposals for councils on allowances and deductions from Right to Buy receipts
e our proposals for councils in apportioning Right to Buy receipts

e our proposals for changes to the Local Authority (Capital Finance and Accounting)
Regulations 2003

e our proposals for delivering Right to Buy replacement homes for Affordable Rent
e how Right to Buy will work in the housing association sector

e working with lenders.





10.

11.

12.

13.

14.

15.

The Government’s proposals for tenants

To qualify for Right to Buy or Preserved Right to Buy, tenants must have spent five years
as public sector tenants. Once eligible, current discount rates are:

o for houses: 35 per cent of the property’s value plus 1 per cent for each year
beyond the qualifying period up to a maximum of 60 per cent

o for flats: 50 per cent plus 2 per cent for each year beyond the qualifying period up
to a maximum of 70 per cent.

In practice, most Right to Buy discounts are limited by caps set in secondary legislation.
These currently range from £16,000 in most parts of London to £38,000 in parts of the
South East. The effect of the caps is that the average discount rate received by buyers
in England is around 25 per cent - ranging from 13 per cent in London to 32 per cent in
the North West.

Proposals for caps, discount rates and eligibility

There is a balance to be made between offering generous discounts and having enough
receipts to fund the building of replacement homes.

We propose to raise the upper limit (the cap) on the Right to Buy discount entitlement to
£50,000 throughout England. This will be implemented by an order made under section
131 of the Housing Act 1985. This more than triples the cap currently applied in most of
London and provides a substantial increase in the rest of England.

We are interested in views on whether there is a case for changing the minimum and
maximum discount rates applying to houses and flats, or the rate at which tenants qualify
for increased percentage discounts.

We do not intend to change the qualifying period for eligibility.
The proposed changes will also apply to the Preserved Right to Buy.

Subject to the outcome of the consultation and Parliamentary business, we plan to
implement these changes in April 2012.

Q1: We would welcome views on the proposals outlined above






16.

17.

18.

19.

20.

21.

Protecting tenants who exercise their Right to Buy

The tenant experience and the responsibilities of home ownership

The responsibilities of home ownership are different from those facing tenants. The
increased discounts offer new opportunities but it is important that tenants have clear
information on what is involved in entering home ownership so that risks of them being
unable to sustain owner occupation are mitigated.

The Department’s booklet for tenants, Your Right to Buy your Home, which is available
in both hard copy and on the website, will be updated. It currently includes advice on the
costs and responsibilities of home ownership and the importance of obtaining
independent legal and financial advice before deciding whether to buy. The booklet also
provides a chart allowing tenants to compare the costs of renting or buying their home.
In addition, free advice to help tenants understand what home ownership means is
available through organisations such as the Money Advice Service.

The Money Advice Service provides free tailored money advice to help people make
informed choices on financial matters. The service was set up by Government and is
financed by a levy on financial services firms. It can be accessed online, over the phone
or face to face.

The Citizens Advice Bureau also provides free information to tenants to help them
understand the practical implications (both day-to-day and long term) of the change from
being a council tenant to becoming a home owner. In addition, both the Citizens Advice
Bureau and Shelter provide training to local authorities to enable their staff to give basic
money advice to tenants.

In taking up the Right to Buy most tenants will fund their purchase through a mortgage.
The discount offered reduces the mortgage required and means that the lender is able to
offer a loan to value below that which would normally be required.

The Financial Services Authority currently requires firms to take account of
consumer’s ability to pay when providing mortgage finance. It is undertaking a wide
ranging review of its mortgage regulation, the Mortgage Market Review, which includes
proposals to strengthen rules to protect consumers. It published a consultation paper -
http://www.fsa.gov.uk/pages/Library/Policy/CP/2011/11_31.shtml on 19 December 2011
with a number of proposals in the areas of responsible lending and the distribution of
mortgages. The measures will apply to Right to Buy lending and will help prevent

Right to Buy borrowers from getting into financial difficulty on their mortgage.
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Leasehold service charges

22. Flats currently comprise around half of all local authority stock. Where a tenant buys a
flat, they have to pay service charges which include costs for routine maintenance and
for any major works. In some cases, major repair costs for blocks of flats have resulted
in financial difficulties for some Right to Buy purchasers. In particular, major renovation
programmes to improve local authority properties generated significant major works bills
for a small number of Right to Buy leaseholders. Right to Buy purchasers may also find
it harder to sell their home in the future if subsequent purchasers are likely to face large
major repair bills.

23. A package of measures to assist leaseholders was introduced between 1997 and 2008
including:

e agood practice guide to help local authorities improve their management of service
charges and to avoid leaseholders being presented with unexpectedly, or
unreasonably, high bills

e directions providing for mandatory and/or discretionary reduction of service charges

e the requirement for local authorities to provide loans for service charges

e afinancial incentive for local authorities to operate a Buyback® scheme

o statutory rights for leaseholders to be consulted about major works and to challenge
service charges.

24. Together these have reduced the risk of Right to Buy leaseholders being faced with
unexpected and unaffordable bills.

25. Tenants thinking of purchasing their flat under Right to Buy can obtain free advice and
information from the Leasehold Advisory Service, a specialist body funded by the
Department for Communities and Local Government to give independent advice on a
wide range of residential leasehold issues.

26. In addition, the Department’s booklet, Thinking of buying a council flat? provides
information for tenants on the particular responsibilities associated with owning a flat.

Q2: Do you agree that information currently provided to prospective Right to Buy
purchasers is sufficient? If not, what else should be included?

® See paragraphs 55-57





27.

28.

29.

30.

Purchasing with family members

Family members may join in the purchase if they are on the tenancy agreement or if they
have lived in the property (as their only or principal home) for at least 12 months
immediately prior to the Right to Buy application being made.

Family members are defined in section 186 of the Housing Act 1985 and include
children, aunts and uncles, and nephews and nieces.

The landlord can, if they wish, allow any family member to join in purchasing a property
under Right to Buy even if they do not meet the qualifying criteria.

There has been anecdotal evidence of family members encouraging tenants to exercise
their Right to Buy and then persuading them to sell in order to realise the asset, resulting
in the former tenant needing to be re-housed by a social landlord. The Right to Buy your
Home booklet has been amended to highlight all the issues which a tenant should take
into account when deciding whether to exercise their Right to Buy.

Q3: Are there further steps which could be taken to ensure that tenants who
purchase under Right to Buy know about and understand the implications of
home ownership, including their obligations on becoming a leaseholder?

31.

32.

Preventing abuses

In the past companies have offered tenants a lump sum to take up their Right to Buy,
leave the property having leased it to the company (who then sublet it at market rates),
and agree to sell to the company after the end of the period for repayment of discount (a
sale and lease agreement); and encouraged tenants to employ them to administer their
Right to Buy purchase, often charging over the odds for their services.

Research by Heriot-Watt University on this issue, commissioned by the Department in
2003, concluded that this was almost entirely an inner London problem; that it was a
cheap way for companies to build up a portfolio of private rented properties; and that it
particularly attracted tenants in high rise blocks or on problem estates, and those who
needed sub-prime mortgages.

33. The Housing Act 2004 made several changes to discourage Right to Buy exploitation:





34.

35.

36.

37.

38.

e agreements to resell were defined as ‘relevant disposals’. This means that, where
tenants agree to a resale agreement, they must repay some or all of the discount
based on the date the agreement was entered into

e the period during which discount was repayable was extended from 3 years to 5
years

¢ the amount of discount repayable changed from a ‘percentage of discount
received’ to a ‘percentage based on the resale value of the property’

e aright of first refusal was introduced, requiring Right to Buy owners to offer their
home back to a social landlord first, when they wanted to sell.

These changes make sale and lease agreements less attractive. In addition, the
Department’s booklet for tenants, Your Right to Buy your Home, carries warnings for
tenants about approaches from Right to Buy companies

We want to strike a balance between guarding against abuse, and over-limiting the
rights of individuals buying their own homes through the Right to Buy.

The Government considers that the current legislation on resale agreements and
discount repayment, which have been introduced since the last peak in Right to Buy
sales, are a proportionate response to the exploitation issue but will keep this under
review.

Tenants without a Right to Buy

Not all social tenants have a Right to Buy their rented home. Some housing association
tenants benefit from a Right to Acquire with slightly different terms and discount
arrangements. The proposals for Right to Buy discount do not apply to the Right to
Acquire. Some landlords may offer discounted voluntary sales schemes, including
Social HomeBuy, to assist those tenants without a Right to Buy.

Other home ownership schemes

Irrespective of whether tenants have a Right to Buy, they will want to make informed
choices about the range of home ownership options available, including other
Government funded schemes such as shared ownership (part buy/part rent) and the
FirstBuy equity loan scheme for which social tenants have priority. Further information
on these schemes can be obtained from HomeBuy Agents. A list of HomeBuy Agents
and their contact details is available at:

www.homesandcommunities.co.uk/homebuy agents
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39.

Rural areas

Over the years, concern has been expressed over the impact of Right to Buy on rural
areas where the original stock of council housing was small and high house prices made
owner occupation inaccessible for many local people. A number of measures (under
section 157 of the Housing Act 1985) ensure that properties sold under Right to Buy in
rural areas remain in the ownership of local people. For example, where homes are sold
under Right to Buy in National Parks, Areas of Outstanding Natural Beauty or areas
designated as rural by the Secretary of State, social landlords can impose restrictions on
their resale. The restrictions are either:

¢ that the property can only be resold to someone who has been living or working
locally for at least three years; or

e that if the owner wishes to resell within 10 years of the Right to Buy sale, they must
first offer the property to the original social landlord.

Q4: We would welcome evidenced assessments of the impact on rural
affordable housing of the proposed changes to Right to Buy discounts.

40.

Exclusions

Some properties are excluded from the Right to Buy. These include, among others,
homes which are suitable for occupation by older people, sheltered housing for older
people and those with disabilities. There are no plans to change the rules on properties
excluded from Right to Buy.
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42.

43.

The Government’s proposals for
councils

Use of Right to Buy receipts: proposals on allowances
and deductions

Right to Buy receipts include all receipts from tenants under Right to Buy legislation.
Additionally, we propose to include receipts arising from voluntary sales at discounts to
secure tenants, including some shared ownership sales as set out in our recent
consultation Streamlining council housing assets: Disposals and use of receipts®*.
Receipts from Preserved Right to Buy sales are discussed later.

Loss of income to the Housing Revenue Account

The valuations used in calculating the self-financing settlement payments to end
Housing Revenue Account subsidy include a forecast of lost surplus income arising from
Right to Buy sales under the current Right to Buy policy. The methodology is set out in
the consultation on Housing Revenue Account Self-financing Determinations, published
on 21 November 2011 on the Department for Communities and Local Government’s
website®. However, under our proposals to reinvigorate Right to Buy, we expect sales to
be substantially higher than the self financing projections, and we propose that a part of
the Right to Buy receipt should be used to pay down the housing debt supportable from
the lost income from these additional sales.

Our proposals for calculating the amount of housing debt that should be cleared are set
out in Annex 3.

Q5: We would welcome your views on these proposals

4 www.communities.gov.uk/publications/housing/streamliningcouncilhousing

5 www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing
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46.
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48.

49.

Local authority transaction and administration costs

Under our proposals for increased discounts we expect take-up of the Right to Buy to be
substantially higher than current levels and the costs of administering sales (successful
and withdrawn) will rise correspondingly. Currently councils can deduct the actual
administration and transaction costs of successful sales from Right to Buy receipts, but
there is no allowance for costs relating to applications under Right to Buy which do not
result in a sale.

We propose a simpler, fairer and more transparent system.

Councils will no longer need to make and justify expenses claims to central government,
making a detailed retrospective allocation of staff time between successful and
unsuccessful applications. This system encourages inefficiency and creates
unnecessary red tape. Instead councils will be able to simply deduct and retain a flat
rate per successful sale. They will continue to be able to charge administration costs to
the Housing Revenue Account.

Flat rate allowances will be set for each region with regard to the 40th percentile of
costs® achieved by councils in that region over the last three years. Adopting a flat rate
at the 40th percentile of costs provides a strong incentive to councils to achieve
efficiency in their operations. Where councils are able to push costs below this figure
they can retain the surplus.

The Government is considering making a further allowance to deduct the costs of
handling withdrawn applications. This would be a helpful change for councils from the
current position where such costs cannot be claimed. However we do not currently
collect information on the number of cancelled applications and have limited evidence on

the costs of administering these. We would therefore welcome any information councils can

provide on actual numbers and costs incurred in managing applications which are
subsequently withdrawn.

Annex 2 sets out the proposed flat rate allowances for transactional and administrative costs.

® 40 per cent of councils have costs below the 40™ percentile.
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For local authorities:

Q6: What proportion of Right to Buy applications are subsequently
withdrawn in your area?

Q7: What costs are incurred in managing aborted applications?

50.

Improvement costs

Under current arrangements, councils can claim any costs they have incurred improving
the sale property in the last three years from Right to Buy receipts. Whilst this has been
an arrangement of long standing, we are no longer persuaded this is necessary or
appropriate and propose to remove this allowance. To the extent that improvements
increase the value of the property, this will be reflected in the market price and (at a
discounted rate) in the Right to Buy receipt. Some improvement costs relate to
expenditure under the Decent Homes programme which is funded by central
government. Where the improvements do not increase the market value they are more
of the nature of regular maintenance work which is a normal landlord responsibility.

For local authorities:

Q8: What sources of funding have you used for improvement works in your
area?

51.

Protecting council and central government projected shares of receipts

The Local Government Settlement was made on the basis of prudent assumptions about
future receipts and these would have included council shares of Right to Buy receipts.
Under current arrangements a council with retained stock can keep from any Right to
Buy receipt the sale costs plus any costs incurred improving the property in the last three
years. In limited circumstances they then have the option of using some of what is left to
buy back former council homes. From whatever is left after that, 75 per cent is paid to
government and 25 per cent is retained by the local authority which it may use for any
capital purpose. In practice we understand that receipts are used for a variety of
purposes including repayment of housing debt, private sector renewal and Disabled
Facilities Grant.
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53.

54.

55.

We expect that councils will have made prudent projections of their share of future Right
to Buy receipts in this spending review period (2011-12 to 2014-15) under current
discount rates and we intend to implement arrangements which protect that income
stream’.

Annex 1 sets out our calculations. These are based on published estimates of Right to
Buy sales used in calculating financial arrangements for the self financing of council
housing. We conclude that a reasonable estimate for local authority assumed income
over the period is £253m. Some £24m has been received by councils to date in 2011-12
leaving £229m outstanding (referred to as Local Authority assumed income in the
calculations).

We also intend to protect central government’s projected share of Right to Buy receipts
which are included in the Office for Budget Responsibility’s public expenditure
forecasts®. Central government’s projected share of receipts from Right to Buy sales
over the Spending Review period is £571m. Some £73m has been received by central
government to date in 2011-12 leaving £498m outstanding (referred to as Government
assumed income in calculations).

In respect of homes newly built or otherwise newly acquired, the Department will
continue to accept applications to enter into agreements for sale receipts to be excluded
from the pooling regime®.

Q9: We would welcome views on the proposed approach to projected receipts.

56.

57.

Buyback

Under current arrangements, councils have the option of using Right to Buy receipts to
cover part of the costs of buying back former council homes. The Government is
considering whether to continue to allow the use of receipts for this purpose once other
costs have been covered.

The Buyback allowance, as currently proposed, is relatively high at 50 per cent of the
cost to authorities of buying back former council homes and its extensive uptake by

” This income stream can only be fully protected if receipts are sufficient to cover allowances, Local Authority
assumed income and Government assumed income. Where receipts fall short, we propose that, after debt and
other costs, receipts are shared between councils and Government (broadly in line with current arrangements).
8 Office for Budget Responsibility: November 2011 Economic and fiscal outlook

o Currently such agreements are made under section 80B of the Local Government and Housing Act 1989, but
post March 2012 will be made under section 174 of the Localism Act 2011.
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councils would reduce funding available for replacement homes. Some homes bought
under Buyback are added to the council’s rental stock, but others are bought for
demolition under estate regeneration schemes. Where the local authority lets a property
bought under Buyback and commits to its long term use as social housing, then this
would contribute to the one-for-one replacement numbers.

58. In coming to a decision on Buyback allowances, it would be helpful if councils using the
scheme could provide information on the numbers of Buyback properties which have
been brought back into rental use or have been demolished.

Q10: We would welcome any information councils can provide on the use of
Buyback properties. We would also welcome views on this proposal.

Cost floor

59. Section 131 of the Housing Act 1985 (the cost floor) limits the Right to Buy discount to
ensure that the purchase price of the property does not fall below what has been spent
on building, buying, repairing or maintaining it over a certain period of time (relevant
expenditure). This is to ensure that the public sector can generally recoup significant
expenditure on upgrading homes. We do not propose to make any changes here.

Q11: Do you have any comments on this proposal?

Proposals for apportioning Right to Buy receipts

60. Where receipts are sufficient to cover all allowable costs and Local Authority and
Government assumed income then we propose that councils should apportion Right to
Buy receipts as follows:

from the receipt the council may deduct:
e housing debt supportable from the income on additional sales
e transaction and administration costs on all sales

e local authority assumed income
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the council pays to central government:
e government assumed income

61. The remaining receipt is available to support funding for replacement homes. The
treatment of the remaining balance will depend on decisions on Buyback and the
delivery model implemented for replacement homes.

62. Our estimates of take-up for Right to Buy over the spending review period indicate that
receipts are very likely to be sufficient to cover all allowable costs and local authority and
government assumed income and to provide sufficient additional funding to secure one
for one replacement on additional sales. However, in the event that receipts fall short,
after debt and costs, the receipts would be shared between the council and government
in proportion to their respective assumed incomes.

63. A more detailed explanation is at Annex 4.

Q12: We would welcome views on the calculation of allowable deductions
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64.

65.

66.

67.

Proposals for changes to the Local Authority (Capital
Finance and Accounting) Regulations 2003

The Government recently sought views on proposed amendments to the Local Authority
(Capital Finance and Accounting) (England) Regulations 2003 (Streamlining council
housing asset management: disposals and use of receipts).

Consultation closed on 17 November 2011 and the Government expects to publish its
response to the comments it has received shortly. The response will, however, be
confined to those amendments relating to non-Right to Buy receipts: that is, receipts that
are not the subject of this separate consultation exercise.

In relation to Right to Buy we propose to remove the current requirement to pool Right to
Buy receipts. It will be replaced with a calculation that would apportion Right to Buy
receipts as set out above.

The main provisions would:

e remove the requirement to pool Right to Buy receipts as set out in the current
regulations

e provide for housing debt that is supportable from the income from additional
sales

e provide for administration and transaction costs on all sales and uplift for costs
of handling withdrawn applications

e require councils to use Right to Buy receipts up to the assumed levels (after
paying housing debt and administrative costs) to pay the Government or itself
the appropriate amounts

e require councils to make Right to Buy receipts above the assumed levels (after
paying attributable debt and administration costs) available to provide
replacement social housing

68. A summary of the proposals and simple examples of how they would operate are at

Annex 4.
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70.

71.

72.

Proposals for delivering Right to Buy replacement homes
for Affordable Rent

Distribution of receipts from Right to Buy sales of council houses

Under our take-up modelling, receipts are generally greatest and sales increase the
most in areas of high housing need, because these are the areas where house prices
are highest and Right to Buy demand has previously been limited by setting the caps at
low levels (for example £16,000 in much of London).

However, receipts generated locally will not necessarily secure one-for-one replacement
in each area. For example, on average, our estimates suggest that receipts in the North
West may be insufficient to support the funding required for one-for-one replacement
while in London the receipt from a single sale could support more than one Affordable
Rent replacement home.

This section sets out for consultation a range of possible delivery models for managing
the replacement programme. These are:

° Local delivery — where receipts for replacement are left with the council where the
Right to Buy sale took place for reinvestment

o National delivery — where receipts for replacement are brought together and then
allocated through the Greater London Authority in London and by the Homes and
Communities Agency in the rest of England

° Combined approaches — with some central direction on use of the receipts but
leaving substantial local control.

Funding replacement homes

Under all models receipts used for replacement homes will need to be supplemented by
borrowing, provider contributions in land or other funding. Unlike the current Affordable
Homes Programme it is not intended to allow conversions'® to support funding for
replacement affordable homes.

'%In the current Affordable Homes Programme, some of the additional funds for new affordable homes are
generated by conversions. This allows registered providers to raise rents from lower social rents to higher
Affordable Rents when the stock is re-let. The landlord can borrow against the increased rental stream providing
the additional funds needed.
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74.

75.

76.

77.

78.

79.

Replacement delivery models
Local Model

Receipts available for the delivery of replacement homes could be left with the local
authority for investment in local priorities including new homes for Affordable Rent.
Authorities could either choose to manage development themselves or to develop in
partnership with neighbouring councils or to commission housing associations or other
registered providers directly.

While we anticipate that most councils would prioritise the use of receipts for
replacement homes, there may be some areas where, for example, estate regeneration
or Decent Homes were considered more pressing and receipts applied for those
purposes.

This approach is consistent with local authorities managing their own affairs and is
generally consistent with replacement homes being built in areas of greater housing
need. However, it would be unlikely that all the available receipts were used for
replacement homes and so would be very unlikely to deliver one-for-one replacement at
the national level.

Local model with Direction

Receipts available for the delivery of replacement homes could be left with the local
authority with the requirement that they are used for investment in new homes for
Affordable Rent.

Local authorities are well placed to decide where, what size and type of new homes for
Affordable Rent should be provided and could use their own land and other resources to
support development. They would be free to undertake development directly, to develop
in partnership with neighbouring councils or to commission housing associations or other
developers.

One way of directing local authorities to use available receipts for replacement homes
would be to specify the uses of available receipts in the Local Government Capital
Finance Regulations. Compliance could be checked by the local authority’s auditor and
failure to meet it would result in clawback. This Department would administer scrutiny
and clawback arrangements (with consequent administration costs) and funds clawed
back would be reinvested in Affordable Rent homes through the Homes and
Communities Agency and the Greater London Authority.

In this model, councils would be free to decide the balance between receipts, their own
resources and borrowing to support funding of replacement homes. There could be no
obligation to use their own resources and so the proportion of receipt used for
replacement would most probably be higher than necessary to secure one-for-one
replacement at the national level.
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81.

82.

83.

84.

85.

This approach is consistent with local authorities managing their own affairs and is
generally consistent with replacement homes being built in areas of greater housing
need. However, while directing councils on the use of receipts is likely to increase the
number of replacement homes (compared to the Local Model), it is still very unlikely to
achieve one-for-one replacement across England

Local Model with Agreement

Receipts available for the delivery of replacement homes could be left with the local
authority, subject to agreement with the Secretary of State, including agreement on the
contribution to replacement costs that the council will make from its own resources.

The Secretary of State’s agreement to leave receipts with a council could depend on a
local funding plan for delivering new affordable homes. The plan would set out proposed
borrowing, contributions the council would make from its own resources (land and funds)
and a “maximum contribution” from available Right to Buy receipts. The maximum
contribution would be agreed at a level intended to secure one-for-one replacement at a
national level. The plan should also demonstrate that the council can secure value for
money in its use of funding and is addressing need in the area. Under this model some
areas would not be able to replace all additional Right to Buy sales while for others
replacements would exceed sales.

Local authorities would report regularly on progress of the replacement programme to
provide evidence they were delivering the replacement homes within a reasonable
timeframe. If a local authority failed to meet its stated plans this Department would
clawback the funding for redistribution.

This approach leaves receipts with local authorities which are able to demonstrate their
ability to deliver good value for money in the use of receipts for replacement homes, and
will secure one-for-one replacement at the national level. It is generally consistent with
replacement homes being built in areas of greater housing need. However, the model
adds a layer of administrative complexity and cost for both local authorities and this
Department. It would require local authority proposals to be assessed, specific
agreements to be drafted, and monitoring and enforcement arrangements implemented.
It is likely that the delivery of replacement homes may take longer than through a
national model.

National Model

Receipts available for replacement homes at Affordable Rent could be surrendered to
this Department which would pass these to the Greater London Authority and the Homes
and Communities Agency to manage replacement programmes in London and the rest
of England. The programme could be managed along the lines of the previous National
Affordable Homes Programme, whereby providers, including councils, would bid for
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86.

87.

88.

89.

90.

9.

replacement funds for use in their areas on a continuous basis (known as continuous
market engagement).

The Homes and Communities Agency would reinvest within each of their five operating
areas'' and within those areas give priority to local authority areas where there has been
a high volume of sales and which had high levels of need. Similar arrangements could
operate in London through the Greater London Authority.

As under the Affordable Housing Programme, local authority endorsement would be
sought for proposals in their areas to ensure fit with local priorities. This approach would
take advantage of the efficiencies of scale and value for money that both the Homes and
Communities Agency and the Greater London Authority can achieve through the
competitive process and funds could be directed to areas of higher need. However, it
implies a less direct route for local decision making in allocating funds and some local
authorities might be less willing to provide their own land to support development.

This approach would allow some redistribution of funding between council areas and
provide an open and efficient procurement process through continuous market
engagement. It is probably best placed to achieve one for one replacement nationally
but would have less local support from councils than Local Models.

Consideration of Models

Local Models are most consistent with arrangements where receipts are spent where
they are generated. While this will not ensure one-for-one replacement in every locality,
under the Local Model with Agreement it could be consistent with national one-for-one
replacement.

Local Models are consistent with councils managing their own affairs and bringing to
bear local knowledge on priorities. However, competition from developers to build
replacement homes may be limited by the small scale of some local replacement
requirements and a limited number of developers based in the area. To some extent this
drawback would be mitigated in the Local Model with Agreement where value for money
benchmarks could be incorporated into decisions.

Local Models may not work for all councils. Some may not wish to manage the
development process and might prefer to bid into a centralised scheme for delivering
replacement homes. Others may not be able to borrow to fund the full cost of
development if they are operating close to their borrowing limits under self financing and
some may not wish to participate in a replacement programme. If a Local Model is
chosen, then arrangements through the Homes and Communities Agency and the
Greater London Authority would still be required to manage available receipts of those
councils who did not wish to manage locally.

" From 1 April 2012
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92.

93.

94.

95.

96.

The Local and National Models could be adapted to allow some redistribution from “high
receipt” areas to “lower receipt” areas. In high receipt areas, local authorities would
surrender “surplus” receipts to this Department but they would continue to lead on
delivering their local replacement programmes funded from retained receipts. This
Department could then pass the surplus receipts either to councils with lower receipt
levels for use in their local replacement programmes or to the Greater London Authority
in London and the Homes and Communities Agency in the rest of England to administer
replacement programmes. Redistribution would be more consistent with one-for-one
replacement locally, if that were an objective, but adds administrative complexity to the
Models.

If some redistribution is agreed we will need to decide whether receipts arising in London
should be ringfenced for use in London. This would limit the potential for national
redistribution but might reflect the higher need for affordable housing in London.

Under Local Models we would have to develop arrangements for monitoring of
replacements. For the Local Model and Local Model with Direction, monitoring could be
implemented through completion of a new section in the annual return of the English
Local Authority Statistics on Housing to this Department. This is an annual return
completed by local authorities on a voluntary basis. For the Local Model with
Agreement, this Department would need to set up a monitoring regime. For the National
Model, monitoring would be through the Homes and Communities Agency and Greater
London Authority’s existing systems.

Under all Models, where local authorities develop homes for Affordable Rent, they would
need to gain exemption from the limit rent in order to retain the benefit of the higher
Affordable Rent. Arrangements to achieve this could build on those used in the current
Affordable Homes Programme where local authorities developing homes for Affordable
Rent are required to gain the Homes and Communities Agency’s support. Similar
arrangements enable private registered providers to deliver Affordable Rent homes
without grant from the Homes and Communities Agency; these arrangements would
need to be adapted to support the provision of council funded Affordable Rent homes by
private registered providers.

Criteria for decisions

The critical issues in deciding between these models will be the extent to which the
arrangements:

e can secure competition and value for money in commissioning replacement homes

e provide assurance that, for England as a whole, one-for-one replacement is
secured

e secure replacement in a reasonable timeframe

e deliver replacement homes in areas of higher housing need, and
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e are administratively simple and transparent.

Q13: Which model for delivery of replacement housing do you consider the
most appropriate, and why?

97.

98.

99.

100.

The Government’s proposals for housing
associations

How Right to Buy will work in the housing association
sector

Tenants benefiting

Assured tenants of housing associations who were secure tenants of a local authority
and have transferred with their homes as part of a stock transfer from the local authority
to a housing association also have a right to buy — this is know as the Preserved Right to
Buy.

Eligibility, discount rates and caps applying to Right to Buy automatically apply to
Preserved Right to Buy.

The number of tenants with Preserved Right to Buy is not known directly but on the basis
of a number of reasonable assumptions we estimate that about 620,000 tenants in the
housing association sector are eligible.

Allocation of receipts

Arrangements for distributing receipts from Preserved Right to Buy sales in the housing
association sector are varied and depend on the local agreements made with
transferring councils. In most cases Preserved Right to Buy sale receipts are shared
between the housing association and council but for early transfers (pre 1991-92)
associations generally retain the full receipt. Where receipts are shared the portion
retained by the association covers sales costs and compensates for lost rental income.
This is important so that the sale has a minimal impact on the association’s business
plan and it can continue to meet loan covenants.
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101. Again, we do not have precise figures for the number of Preserved Right to Buy tenants
in associations with sharing agreements but we have estimated the figure at around
530,000 — about 85 per cent of the tenants eligible for Preserved Right to Buy.

Arrangements for replacement

102. As housing associations are independent organisations, we do not wish or intend to
mandate what associations do with any receipts they retain. In practice, any surplus
receipts (after costs and compensation for lost rental income) retained by associations
are likely to be recycled to support new build and other public benefits. We estimate that
around 70 per cent of tenants (440,000) with Preserved Right to Buy are in associations
with development programmes participating in the Affordable Homes Programme.

103. However we want to consider whether there are further steps we could take to
incentivise the use of surplus receipts for replacement. For associations delivering new
homes under the Affordable Homes Programme, options include:

e giving associations who invest Right to Buy receipts in replacement homes priority to
any extra funds available in the Affordable Homes Programme resulting from slippage

e giving priority in any future funding to associations who have used receipts for
replacement, and

e where surplus Right to Buy receipts are insufficient to fund one-for-one replacement
and the association has a value for money proposal, the Homes and Communities
Agency would seek to prioritise funds to make up the shortfall if resource were
available.

104. As ever, all funding decisions would also take account of comparative value for money
and deliverability of proposals.

105. For providers who are not developing under the main Affordable Homes Programme, the
Homes and Communities Agency could incentivise reinvestment of proceeds in
replacements by offering to broker working with an investment partnership delivering
under the main programme to assist in development and identification of schemes.

106. Where receipts are shared with councils it is our expectation that associations will work
with them to develop replacement homes.

Q14: How can housing associations and councils be further encouraged to use
receipts from Preserved Right to Buy sales to support provision of replacement
homes?
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107. At the next spending review we will review progress achieved in replacing homes sold

108.

109.

under Preserved Right to Buy.

Management costs

Under our proposals to increase average discounts on Right to Buy and Preserved Right
to Buy sales, we expect take-up of the right to be substantially higher than current levels
and costs of administering sales (successful and withdrawn) will rise correspondingly.
Where associations retain all receipts, our modeling indicates overall receipts will be
sufficient to cover administration and transaction costs as well as any attributable debt
on properties sold.

Where associations share receipts with councils, under current arrangements, they can
deduct sale costs from receipts and this will continue to be the case. Such associations
cannot claim for costs of failed or withdrawn applications and it is likely that these will
rise in line with sales when discounts are made more generous. However, whilst costs
will rise compared to current low levels of Preserved Right to Buy activity, take up
modeling indicates that sales will still be below levels when most transfer deals were
negotiated. Again estimates based on regional averages for costs, debt and projected
receipts show that receipts should more than cover administration costs and attributable
debt.

For housing associations:

Q15: If there are any exceptions where administration and debt costs cannot be
covered, please provide details.
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110.

111.

112.

113.

114.

115.

The Government’s proposals for lenders

Lenders and mortgages

In taking up their Right to Buy, most tenants will fund their purchase through a mortgage.
The discount offered reduces the mortgage required and means that the lender is able to
potentially offer a loan to value below that typically required by first time buyers.

A portion of the discount is required to be repaid if the property is sold within the first five
years, based on a percentage of the resale value of the property.

The Government would expect that all lenders ensure that any mortgage granted takes
proper consideration of the consumer’s affordability and creditworthiness, and makes an
appropriate assessment of risk.

The Government wants to ensure that all creditworthy borrowers have access to a
choice of mortgages from a range of different competing providers. However, the
Government recognises that decisions concerning the pricing and availability of
mortgages remain commercial decisions for individual banks and building societies, and
does not seek to intervene in these decisions.

Housing Benefit

Under Right to Buy, any tenants currently receiving Housing Benefit (where housing
benefit is taken to be the housing element of universal credit or pension credit) who
choose to purchase their home would lose their entitlement to Housing Benefit. This
would reduce the longer term housing benefit costs associated with losing a social unit
and replacement with an Affordable Rent unit.

The impact assessment estimates the potential Housing Benefit implications of changes
to the Right to Buy policy and, within this, the Department modeling currently uses a
central assumption that the equivalent of 15 per cent of Right to Buy purchasers will be
on full Housing Benefit. Given the high degree of uncertainty associated with this
assumption, the Department has undertaken sensitivity analysis with the assumed
proportion ranging from nil to 25 per cent of Right to Buy purchasers on full Housing
Benefit.

27





Q16: Based on your experience, are you able to provide any evidence on the
likely percentage of Right to Buy purchasers on Housing Benefit?
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Annex A: Protecting council and
Government’s projected shares of receipts

A1.

This annex sets out:

e the Government’s estimate of reasonable projections for councils’ share of future
Right to Buy receipts in this spending review period (2011-12 to 2014-15) under
current discount rates. This is referred to as Local Authority assumed income.
The calculation below is done at the national level for illustration. We have
published estimates for each local authority at:

www.communities.gov.uk/documents/housing/xls/2051863.xls

e The Office for Budget Responsibility’s estimates of the Government’s share of
national Right to Buy receipts incorporated in public expenditure forecasts referred
to as Government assumed income. We intend to allocate these amounts at
local authority level in the same proportions as Local Authority Assumed income.
The calculation below is done at the national level for illustration. We have
published estimates for each local authority at:

www.communities.gov.uk/documents/housing/xls/2051863.xls

Local Authority assumed income

A 2. An allowance for debt on Right to Buy sales under current discounts has been

A 3.

A4.

incorporated in the self financing arrangements'?. Right to Buy projections were made
for 30 years and the projections for England in the spending review period are in the top
row of the table below.

Under current arrangements councils take from Right to Buy receipts any costs
associated with administering the disposal (average £2,000 per dwelling) plus any costs
they have incurred improving the property in the last three years (approximate average
£700 per dwelling). They then have the option of using some of what is left to buy back
former council homes. From the remainder the council retains 25 per cent and 75 per
cent is paid to central government.

In 2011-12, to date, councils have already retained £24m but, following the Prime
Minister’'s announcement of proposals to increase discounts, Right to Buy sales are
likely to be delayed until the new policy is implemented next financial year. It is likely

'2 The consultation on the draft self financing determinations is available on the Department for Communities
and Local Government website at:
www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing
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that applications withdrawn will be submitted once the higher caps are in place and sales
lost this year will be achieved early next year. We have adjusted for the loss of income
to councils this year by increasing the Local Authority assumed income estimate for

2012-13 in the table below.

A 5. Based on the average capital receipts pooled by authorities in the last three years'®; the
current caps and discounts; and with average effective discount rates remaining
unchanged, the projected council share of national receipts over the spending review

period would be:

2012- | 2013- | 2014-
Calculation of Local Authority assumed income | 2011-12 13 14 15 Total
Projected sales 2,410 2,955 3,458 3,878 | 12,700
Projected total receipts £m 194 238 279 313 1024
admin costs £m 5 6 7 8 25
improvement costs 2 2 2 3 9
Buy back costs
Available for pooling 187 230 269 302 988
LA retain for capital purposes - 25% pooled
funds 48 59 69 77 253
Receipts to date (December 2011) 24
LA assumed income - before adjustment 24 59 69 77 229
Adjustment for loss of income in 2011-12 -24 24 0 0 0
LA assumed income 0 83 69 77 229

Government assumed income

A 6. The Office for Budget Responsibility has independently calculated the receipts expected
in the Spending Review period from Right to Buy sales™. In 2011-12, to date, central

'3 Based on P1B returns — see

www.communities.gov.uk/housing/housingresearch/housingstatistics/housingstatisticsby/socialhousingsales/livet

ables/

Office for Budget Responsibility: November 2011 Economic and fiscal outlook






Government has received £73m but, following the Prime Minister's announcement of
proposals to increase discounts, Right to Buy sales are likely to be delayed until the new
policy is implemented next financial year. We have adjusted the Government’s assumed
income between 2011-12 and 2012-13 in the same way as for Local Authority assumed

income in the table below.

Calculation of Government assumed 2011- | 2012- | 2013- | 2014-

income 12 13 14 15 Total
Right to Buy receipts forecast £m 115 135 153 168 571
Receipts to date £m 73

Right to Buy receipts forecast £m 42 135 153 168 498
Adjustment for loss of income in 2011-12 -42 42 0 0 0
Government assumed income 0 177 153 168 498
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Annex B: New Burdens - covering local
authority transaction and administration
costs

B 1. This annex illustrates the range of transaction and administration costs incurred by
councils in dealing with sales under Right to Buy and sets out our proposals for changes
to allowances.

B 2. The histogram illustrates the surprisingly wide distribution of costs incurred by councils in
administering Right to Buy sales, even taking into account the fact that some
administrative costs included here may stem from housing disposals other than Right to
Buy sales. The figures are based on the annual audit forms submitted by each council
with any subsequent adjustments agreed by the council, its auditor and the Department
for Communities and Local Government.

Distribution of transaction and administration costs
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B 3. The tables below illustrate the regional variation in average costs per Right to Buy sale
and costs at various percentiles. These again show surprising variation in managing
costs. The final row in each table also shows the relevant figures for all regions except
London — referred to as “Rest of England”.

Right to Buy admin cost: Mean (£)

Region 200809 | 200910 | 2010411 | 3 Z;a;e
East 3,651 2,149 1,674 2,349
East Midlands 1,885 1,536 1,855 1,752
London 3,005 3,839 2,735 3,107
North East 1,198 1,159 1,091 1,154
North West 1,693 2,599 1,766 1,889
South East 1,666 1,568 1,672 1,633
South West 2,360 1,851 1,258 1,754
West Midlands 1,711 2,041 1,521 1,737
Yorkshire & Humberside 2,930 2,324 2,085 2,445
Total 2,188 2,123 1,839 2,049
Rest of England 2,051 1,922 1,685 1,888
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Right to Buy Admin Cost: 25th Percentile (£)

Region 200809 | 200910 | 2010411 | 3 Z:;e
East 818 526 512 771
East Midlands 745 378 393 485
London 1213 1,037 1,791 1,325
North East 518 731 591 614
North West 628 608 485 651
South East 663 739 747 646
South West 554 491 440 456
West Midlands 660 390 540 357
Yorkshire & Humberside 969 981 939 916
Total 674 589 631 623
Rest of England 628 566 512 541

34






Right to Buy Admin Cost: 40th percentile (£)

Region 200809 | 200910 | 2010411 | 3 Z:;e
East 1,627 826 927 1,242
East Midlands 1,067 611 658 876
London 1,770 2,132 2,262 1,890
North East 584 921 895 703
North West 822 870 670 815
South East 990 903 953 981
South West 768 787 555 549
West Midlands 1,071 916 882 809
Yorkshire & Humberside 1,137 1,094 1,099 1,082
Total 1,065 899 927 977
Rest of England 952 828 872 852
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Right to Buy Admin Cost: Median (£)

Region 200809 | 200910 | 2010411 | 3 Z;a;e
East 2,044 959 976 1,264
East Midlands 1,215 926 823 1,060
London 1,847 3,170 2,576 2,777
North East 626 1,162 902 752
North West 1,147 1,156 708 1,133
South East 1,597 1,365 1,014 1,331
South West 847 820 879 771
West Midlands 1,134 1,388 1,028 1,000
Yorkshire & Humberside 1,490 1,282 1,437 1,375
Total 1,428 1,117 1,129 1,184
Rest of England 1,208 1,086 975 1,073

B 4. The broad conclusions we draw from this data is that there is significant potential for
higher cost authorities to find savings and that, outside of London, the regional average
costs do not vary greatly. We propose to reflect these findings in setting the flat rate
allowances for London and the Rest of England at the respective 40" percentile based
on the three year average.

B 5. Rounding the figures, the flat rate allowances for transaction and administration
costs on sales would be £1,900 in London and £850 elsewhere.

Withdrawn applications
B 6. The Government is considering making a further allowance to deduct the costs of
handling withdrawn applications. However, we do not currently collect information on the

number of cancelled applications and have limited evidence on the costs of
administering these.
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B 7. Rounding the figures (and factoring in an assumed uplift of 25 per cent to cover
withdrawn applications), the flat rate allowances for transaction and
administration costs on sales for withdrawn applications would be £2,360 per sale
in London and £1,070 per sale elsewhere.

B 8. In finalising decisions on allowances for withdrawn applications, we would welcome any

information councils can provide on actual numbers and costs incurred in managing
applications which are subsequently withdrawn.
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Annex C: Attributable debt on additional
sales

Mechanisms for allowing pay down of associated HRA debt following RTB sale

C1.

C 2.

The Government’s council housing self-financing reforms allocate a sustainable level of
debt to each council’s housing business. This level of debt is calculated taking account
of future income (rent) and costs over 30 years in order to find the social use value of the
stock. Each property has different costs depending on different factors such as its size
and the type of property. Each property will also have a different income as social rents
(the formula rent) are based on the number of bedrooms, local earnings and the 1999
market value of the property. Therefore, the debt which can be supported by each
property is different.

If a property is sold under the Right to Buy we must ensure the Housing Revenue
Account receives a capital receipt equivalent to the amount of debt that the property
could support under the self-financing methodology. This will ensure the continued
viability of the council’s landlord business by compensating for the lost value of the
property.

Proposal: Property specific self-financing debt allocation methodology

C3.

C 4.

C 5.

As outlined above self-financing allocates debt to a council’s entire housing business by
calculating the amount of debt that the business can service over 30 years taking
account of income and costs. Our proposal would use the same methodology to
calculate income and costs over the 30 years following the year of the sale of a property
under Right to Buy. This methodology is outlined in The Housing Revenue Account Self-
financing Determinations - Consultation which can be found at:

www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing

Adopting this approach would take into account the costs of managing and maintaining
different property types (for example high rise flats vs. bungalows) as well as reflecting
regional cost differentials and local crime and deprivation circumstances as in the
published self-financing model.

The amount retained will grow over time as income increases faster than costs (rents
increase at the Retail Price Index plus 0.5 per cent whereas we assume costs increase
in line with inflation) and will be specific to the individual property sold under the Right to
Buy. We are therefore proposing a mechanism, based on the self-financing methodology
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Co6.

that allows the retained receipt to be used to pay down the housing debt supportable
from the lost income from these additional sales.

The Government intends to issue a financial model that will enable councils to work out
the debt supportable for each property by entering information on the property’s
characteristics. It is envisaged that councils will enter the year that the sale takes place,
allowing the present value of the property, as social rented housing, to be calculated
over 30 years following this date in 2012 prices. The council will need to provide details
on the type of property (the archetype) and the number of bedrooms to enable an
estimate of associated costs using self-financing methodology. The number of
bedrooms, together with data on the 1999 market value of the property (held by
councils) and manual earnings (held by the Department for Communities and Local
Government) will be used to calculate the formula rent for the property in the year of the
Right to Buy sale at 2012 prices. The present value of the difference between income
and costs, calculated as above, over 30 years, represents the social use value. This will
be then up rated by inflation to find the debt supportable by the property in the year of
the Right to Buy sale in current prices.

Table of dwelling archetypes

Pre 1945 small terrace houses

Pre 1945 semi-detached houses

All other pre-1945 houses

1945 - 64 small terrace houses

1945-64 large terrace, semi-detached and detached houses

1965-74 houses

Post 1974 houses

All other houses

Pre 1945 low rise (1-2 storey) flats

Post 1944 low rise (1-2 storey) flats

Medium rise (3-5 storey) flats

High rise (6 or more storeys) flats

Bungalows

Pre 1945 multi-occupied dwellings

Post 1944 multi-occupied dweIIings\,’9






Annex D: Proposals for apportioning Right
to Buy receipts

D 1. Itis proposed to apportion Right to Buy receipts in a manner that preserves income that
councils and government have assumed they will receive under the current Right to Buy
policy but to use surplus receipts from additional sales due to the proposed enhanced
policy set out in this consultation document to provide replacement social housing. The
Local Authority (Capital Finance and Accounting) Regulations 2003 would require
amendment to provide for this.

D 2. The main provisions would:

e remove requirements to pool Right to Buy receipts as set out in the current
regulations

e provide for transaction and administration costs on all sales and uplift for costs of
withdrawn applications

e provide for the amounts of assumed Right to Buy receipts for councils and
government under the current system

e provide for debt repayment in respect of Housing Revenue Account properties sold in
addition to sales already estimated and taken into account under the self financing

policy.
and from Right to Buy receipts require councils to:

e pay to the Housing Revenue Account
o housing debt supportable from the income on additional sales
o transaction and administration costs on all sales and uplift for costs of
withdrawn applications
e use remaining Right to Buy receipts equal to or below the assumed levels (and
attributable to expected levels of sales under the current system) to pay the
government and itself in proportion to their respective assumed incomes
¢ make the balance of receipts available to support provision of replacement homes for
affordable rent. The precise treatment of these receipts will depend on the delivery
model adopted for replacement homes.
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Terminology

1.

2.

Projected sales - number of projected Right to Buy sales calculated per authority
based on self financing assumptions

Government assumed income — assumption made by the Office for Budget
Responsibility of income to central government from Right to Buy receipts — to be
calculated per authority.

Local authority assumed income — assumption made by Government of income to
local authority - to be calculated per authority

Additional sales — actual Right to Buy sales less projected sales

Attributable housing debt — debt attributable to a unit of Housing Revenue Account
housing derived from the self-financing calculations

Transaction costs — costs attributable to the sale of the Right to Buy dwelling-house
and withdrawn applications

Combined assumption — total of the Government assumed income and Local
Authority assumed income

Combined ratio — ratio of the Government assumed income to the Local Authority
assumed income

Calculation

From receipts:

1.

2.

local authority deducts the attributable housing debt on additional sales for the period

local authority deducts the transaction and administration costs on all sales and uplift
for withdrawn applications from the receipt

local authority pays to the Government and retains in the combined ratio the receipt
until the amount of the combined assumption is reached

. where the amount of the combined assumption is reached or exceeded, the receipt is

available for replacement. The precise treatment of these receipts will depend on the
delivery model adopted for replacement homes.
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Examples

For each of the following examples we assume:

Projected sales - 10 dwelling-houses
Government assumed income — £420,000
Local authority assumed income - £170,000
Attributable debt - £17,000

Transaction cost - £1,000 per sale

2R

Receipt per dwelling-house - £50,000

It follows from assumptions 2 and 3 that:

7. Combined assumption - £590,000
8. Combined ratio — 2.47 (Government): 1 (Local authority)
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Example 1

Actual sales 16 dwelling-houses

Additional sales = Actual sales — projected sales = 16 — 10 = 6 additional sales

Receipts = actual sales x receipts per dwelling-house = 16 x £50,000

Less
Attributable debt on additional sales = 6 x £17,000
Transaction costs on all sales = 16 x £1,000

Net receipts

The net receipt is sufficient to pay the full combined assumption:
to Government
to the council

Balance available for replacement homes

Example 2

Actual sales 8 dwelling-houses
Additional sales = none (actual sales less than projected sales)

Receipts = actual sales x receipts per dwelling-house = 8 x £50,000
Less

Attributable debt on additional sales = none

Transaction costs on all sales =8 x £1,000
Net receipts

The net receipt is less than the combined assumption and is

paid to the Government and local authority in the combined ratio
to Government
to the council

Balance available for replacement homes
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= £800,000
=£102,000

= £16,000
= £682,000

= £420,000
= £170,000

=£ 92,000

= £400,000
=£ 000

= £8,000
= £392,000

= £279,051
=£112,949

=£0





Example 3

Actual sales 12 dwelling-houses

Additional sales = Actual sales — projected sales = 12 — 10 = 2 additional sales

Receipts = actual sales x receipts per dwelling-house = 12 x £50,000 = £600,000
Less
Attributable debt on additional sales =2 x £17,000 = £34,000
Transaction costs on all sales =12 x £1,000 =£12,000
Net receipts = £554,000

The net receipt is less than the combined assumption and is

paid to the Government and local authority in the combined ratio
to Government =£394,373
to the council =£159,627
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Annex E: Consultation criteria

The seven consultation criteria and this consultation

E 1. This consultation document and consultation process have been planned to adhere to
the Code of Practice on Consultation issued by the Department for Business Innovation
and Skills and is in line with the seven consultation criteria, which are:

1. Formal consultation should take place at a stage when there is scope to influence the
policy outcome.

2. Consultations should normally last for at least 12 weeks with consideration given to
longer timescales where feasible and sensible. Although this consultation lasts for six
weeks, we believe it is still compliant with the Code of Practice. The consultation
period has been set at six weeks in order to provide the opportunity for interested
parties to respond to these proposals with the aim of their introduction as soon as
possible, subject to the outcome of the consultation and Parliamentary approval of the
changes to secondary legislation. These are changes to an existing programme and
have been trailed in advance by Government in the housing strategy.

3. Consultation documents should be clear about the consultation process, what is being
proposed, the scope to influence and the expected costs and benefits of the proposals.

4. Consultation exercises should be designed to be accessible to, and clearly targeted at,
those people the exercise is intended to reach.

5. Keeping the burden of consultation to a minimum is essential if consultations are to be
effective and if consultees’ buy-in to the process is to be obtained.

6. Consultation responses should be analysed carefully and clear feedback should be
proceed to participants following the consultation.

7. Officials running consultations should seek guidance in how to run an effective
consultation exercise and share what they have learned from the experience.
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Confidentiality and data protection

E 2.

E 3.

E 4.

Any responses to this consultation may be made public by the Department for
Communities and Local Government. If you do not want all or part of your response or
name made public, please state this clearly in the response. Any confidentiality
disclaimer that may be generated by your organisation’s IT system or included as a
general statement in your fax cover sheet will be taken to apply only to information in
your response for which confidentiality has been specifically requested.

Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to information
regimes (these are primarily the Freedom of Information Act 2000 (FOIA), the Data
Protection Act 1998 (DPA) and the Environmental Information Regulations 2004). If you
want other information that you provide to be treated as confidential, please be aware
that, under the FOIA, there is a statutory Code of Practice with which public authorities
must comply and which deals, amongst other things, with obligations of confidence.

In view of this it would be helpful if you could explain to us why you regard the
information you have provided as confidential. If we receive a request for disclosure of
the information we will take full account of your explanation, but we cannot give an
assurance that confidentiality can be maintained in all circumstances. The Department
will process your personal data in accordance with the DPA and in the majority of
circumstances this will mean that your personal data will not be disclosed to third parties.

Alternative Formats under Disability Discrimination Act

ES.

If you require this publication in an alternative format (e.g. Braille or audio) please email
alternativeformats@communities.gov.uk quoting the title and product code together with
your address or telephone number.
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Annex F: Summary of consultation
questions

Q1: We would welcome views on the proposals for caps, discount rates and eligibility

Q2: Do you agree that information currently provided to prospective Right to Buy
purchasers is sufficient? If not, what else should be included?

Q3: Are there further steps which could be taken to ensure that tenants who purchase
under Right to Buy know about and understand the implications of home ownership,
including their obligations on becoming a leaseholder?

Q4: We would welcome evidenced assessments of the impact on rural affordable
housing of the proposed changes to Right to Buy discounts.

Q9: We would welcome views on the proposed approach to projected receipts.

Q10: We would welcome any information councils can provide on the use of Buyback
properties. We would also welcome views on this proposal.

Q11: Do you have any comments on the proposal to not amend section 131 of the
Housing Act 1995

Q12: We would welcome views on the calculation of allowable deductions

Q13: Which model for delivery of replacement housing do you consider the most
appropriate, and why?

Q14: How can housing associations and councils be further encouraged to use
receipts from Preserved Right to Buy sales to support provision of replacement
homes?

Q16: Based on your experience, are you able to provide any evidence on the likely
percentage of Right to Buy purchasers on Housing Benefit?
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For local authorities

Q5: We would welcome your views on the proposals that a part of the Right to Buy
receipts should be used to pay down the housing debt supportable from the lost
income from these additional sales

Q6: What proportion of Right to Buy applications are subsequently withdrawn in your
area?

Q7: What costs are incurred in managing aborted applications?
Q8: What sources of funding have you used for improvement works in your area?

Q15: If there are any exceptions where administration and debt costs cannot be
covered, please provide details.
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Scope of the consultation


			Topic of this consultation


			Changes to the Right to Buy which were set out in Laying the Foundations: A Housing Strategy for England.





			Scope of the consultation


			This consultation sets out proposals to increase the cap on Right to Buy discounts; and options for meeting this Government’s commitment to ensure that every additional home sold under Right to Buy is replaced with a new home for Affordable Rent.





			Geographical scope


			England   





			Impact Assessment


			A draft impact assessment is being published alongside this consultation document. We would welcome comments on the impact assessment by 31 January 2012








Basic information



			To


			This consultation is aimed primarily at local authorities, large scale voluntary transfer Private Registered Providers, and people who have the Right to Buy or Preserved Right to Buy.





			Body responsible for the consultation


			Department for Communities and Local Government





			Duration


			This is a six week consultation, beginning on 20 December 2011 and finishing on 31 January 2012





			Enquiries


			For any enquiries regarding this consultation document contact:


Annemarie Ward on 0303 444 3786


Andrew Lipinski on   0303 444 1685



Or by email: RTB@communities.gsi.gov.uk





			How to respond


			The Government would be pleased to receive any comments on this document. Comments should be sent to:



Right to Buy Consultation



Affordable Housing Regulation and Investment Division



Zone 1/B3



Eland House



Bressenden Place



London



SW1E 5DU 



Or by email to: RTB@communities.gsi.gov.uk


If you are responding by email please insert Right to Buy Consultation in the subject line. 



It would also be helpful if you could make clear in your response whether you represent an organisation or group, and in what capacity you are responding.





			Additional ways to become involved


			We are engaging with the Local Government Association, National Housing Federation, Tenants’ and Residents’ Organisations of England, Tenants Participation Advisory Service and Chartered Institute for Housing through the consultation process. Otherwise, if you have any questions, please contact us using the details provided above.





			After the consultation


			A summary of the responses to consultation and the Government response will be published on the Department’s website following consideration of the responses.





			Compliance with the Code of Practice on Consultation


			The consultation period has been set at six weeks in order to provide the opportunity for interested parties to respond to these proposals with the aim of their introduction as soon as possible, subject to the outcome of the consultation and Parliamentary approval of the changes to secondary legislation. These are changes to an existing programme and have been trailed in advance by Government in the housing strategy. 








Background


			Getting to this stage


			The Government has made clear its intention to improve  the levels of discount and to use receipts from additional Right to Buy sales for the paying down of debt and the provision on a one for one basis of homes for Affordable Rent 





			Previous engagement


			Since the announcement in the housing strategy we have engaged with key partners on the details of the proposals on which we are consulting.








Summary



The Housing Strategy



1. In its paper Laying the Foundations: A Housing Strategy for England, the Government announced its intention to increase the caps on Right to Buy discounts and “hence the average discount received by buyers in England would be up to half the value of their homes – which would be roughly double the current average discount”.



2. The strategy also set out Government’s commitment to ensuring that every additional home sold under the Right to Buy is replaced by a new home for Affordable Rent and that additional receipts from sales will be recycled towards the cost of replacement.  


Introduction and background



Current arrangements



3. Under the current Right to Buy legislation council tenants and housing association tenants who transferred with their homes from council landlords have the right to buy their home at a discount
.  Where a council makes a Right to Buy sale, the receipts
 are subject to pooling.  The council may retain the administrative costs of the sale and the costs incurred on improving the dwelling up to three years before the sale.  After those costs have been taken into account, the council may retain 25 per cent of the remaining receipts and the balance of 75 per cent is paid to government. 



Proposed arrangements



4. The Government now intends that net receipts from sales (after allowable costs, repayment of housing debt and currently forecast receipts for councils and central government) should be used to replace the additional homes sold as a result of the higher discount levels.  That is, all Right to Buy sales above current predicted levels will be replaced by new homes for Affordable Rent funded (in part) by the additional Right to Buy receipts.  



5. The receipt needed to fund replacement will only be a fraction of the cost of a new home.  This is because most of the funding for new affordable rented homes comes from borrowing by the provider against the future rental income stream and, in many cases, cross-subsidy from the landlord’s own resources, including land.  


This consultation



6. This document sets out this Government’s detailed proposals to change the caps on discounts and the rates that will apply to Right to Buy sales.  


7. We are consulting on:



· our proposals to increase caps on the Right to Buy discount



· protections for tenants who exercise their Right to Buy



· preventing abuses



· rural areas



· exclusions



· our proposals for councils on allowances and deductions from Right to Buy receipts



· our proposals for councils in apportioning Right to Buy receipts



· our proposals for changes to the Local Authority (Capital Finance and Accounting) Regulations 2003



· our proposals for delivering Right to Buy replacement homes for Affordable Rent



· how Right to Buy will work in the housing association sector



· working with lenders.


The Government’s proposals for tenants



8. To qualify for Right to Buy or Preserved Right to Buy, tenants must have spent five years as public sector tenants.  Once eligible, current discount rates are:



· for houses: 35 per cent of the property’s value plus 1 per cent for each year beyond the qualifying period up to a maximum of 60 per cent 



· for flats: 50 per cent plus 2 per cent for each year beyond the qualifying period up to a maximum of 70 per cent.


9. In practice, most Right to Buy discounts are limited by caps set in secondary legislation.  These currently range from £16,000 in most parts of London to £38,000 in parts of the South East.  The effect of the caps is that the average discount rate received by buyers in England is around 25 per cent - ranging from 13 per cent in London to 32 per cent in the North West.  



Proposals for caps, discount rates and eligibility 



10. There is a balance to be made between offering generous discounts and having enough receipts to fund the building of replacement homes. 



11. We propose to raise the upper limit (the cap) on the Right to Buy discount entitlement to £50,000 throughout England.  This will be implemented by an order made under section 131 of the Housing Act 1985.  This more than triples the cap currently applied in most of London and provides a substantial increase in the rest of England.  


12. We are interested in views on whether there is a case for changing the minimum and maximum discount rates applying to houses and flats, or the rate at which tenants qualify for increased percentage discounts.



13. We do not intend to change the qualifying period for eligibility. 



14. The proposed changes will also apply to the Preserved Right to Buy. 



15. Subject to the outcome of the consultation and Parliamentary business, we plan to implement these changes in April 2012.
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Protecting tenants who exercise their Right to Buy



The tenant experience and the responsibilities of home ownership 



16. The responsibilities of home ownership are different from those facing tenants.  The increased discounts offer new opportunities but it is important that tenants have clear information on what is involved in entering home ownership so that risks of them being unable to sustain owner occupation are mitigated.  



17. The Department’s booklet for tenants, Your Right to Buy your Home, which is available in both hard copy and on the website, will be updated.  It currently includes advice on the costs and responsibilities of home ownership and the importance of obtaining independent legal and financial advice before deciding whether to buy. The booklet also provides a chart allowing tenants to compare the costs of renting or buying their home. In addition, free advice to help tenants understand what home ownership means is available through organisations such as the Money Advice Service.



18. The Money Advice Service provides free tailored money advice to help people make informed choices on financial matters.  The service was set up by Government and is financed by a levy on financial services firms.  It can be accessed online, over the phone or face to face.



19. The Citizens Advice Bureau also provides free information to tenants to help them understand the practical implications (both day-to-day and long term) of the change from being a council tenant to becoming a home owner. In addition, both the Citizens Advice Bureau and Shelter provide training to local authorities to enable their staff to give basic money advice to tenants.



20. In taking up the Right to Buy most tenants will fund their purchase through a mortgage.  The discount offered reduces the mortgage required and means that the lender is able to offer a loan to value below that which would normally be required. 



21. The Financial Services Authority currently requires firms to take account of consumer’s ability to pay when providing mortgage finance. It is undertaking a wide ranging review of its mortgage regulation, the Mortgage Market Review, which includes proposals to strengthen rules to ensure that mortgages are only provided to consumers where they are affordable. It also includes measures to improve sales standards so mortgages are only provided where they are appropriate for the consumer. These measures will also apply to Right to Buy lending and will help to prevent Right to Buy borrowers from getting into financial difficulty on their mortgage.  



Leasehold service charges 



22. Flats currently comprise around half of all local authority stock.  Where a tenant buys a flat, they have to pay service charges which include costs for routine maintenance and for any major works.  In some cases, major repair costs for blocks of flats have resulted in financial difficulties for some Right to Buy purchasers.  In particular, major renovation programmes to improve local authority properties generated significant major works bills for a small number of Right to Buy leaseholders.  Right to Buy purchasers may also find it harder to sell their home in the future if subsequent purchasers are likely to face large major repair bills. 


23. A package of measures to assist leaseholders was introduced between 1997 and 2008 including:


· a good practice guide to help local authorities improve their management of service charges and to avoid leaseholders being presented with unexpectedly, or unreasonably, high bills



· directions providing for mandatory and/or discretionary reduction of service charges



· the requirement for local authorities to provide loans for service charges  



· a financial incentive for local authorities to operate a Buyback
 scheme



· statutory rights for leaseholders to be consulted about major works and to challenge service charges.


24. Together these have reduced the risk of Right to Buy leaseholders being faced with unexpected and unaffordable bills.



25. Tenants thinking of purchasing their flat under Right to Buy can obtain free advice and information from the Leasehold Advisory Service, a specialist body funded by the Department for Communities and Local Government to give independent advice on a wide range of residential leasehold issues.



26. In addition, the Department’s booklet, Thinking of buying a council flat? provides information for tenants on the particular responsibilities associated with owning a flat. 
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Purchasing with family members 



27. Family members may join in the purchase if they are on the tenancy agreement or if they have lived in the property (as their only or principal home) for at least 12 months immediately prior to the Right to Buy application being made. 


28. Family members are defined in section 186 of the Housing Act 1985 and include children, aunts and uncles, and nephews and nieces.


29. The landlord can, if they wish, allow any family member to join in purchasing a property under Right to Buy even if they do not meet the qualifying criteria.


30. There has been anecdotal evidence of family members encouraging tenants to exercise their Right to Buy and then persuading them to sell in order to realise the asset, resulting in the former tenant needing to be re-housed by a social landlord. The Right to Buy your Home booklet has been amended to highlight all the issues which a tenant should take into account when deciding whether to exercise their Right to Buy.
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Preventing abuses



31. In the past companies have offered tenants a lump sum to take up their Right to Buy, leave the property having leased it to the company (who then sublet it at market rates), and agree to sell to the company after the end of the period for repayment of discount (a sale and lease agreement); and encouraged tenants to employ them to administer their Right to Buy purchase, often charging over the odds for their services.



32. Research by Heriot-Watt University on this issue, commissioned by the Department in 2003, concluded that this was almost entirely an inner London problem; that it was a cheap way for companies to build up a portfolio of private rented properties; and that it particularly attracted tenants in high rise blocks or on problem estates, and those who needed sub-prime mortgages.



33. The Housing Act 2004 made several changes to discourage Right to Buy exploitation:



· agreements to resell were defined as ‘relevant disposals’. This means that, where tenants agree to a resale agreement, they must repay some or all of the discount based on the date the agreement was entered into



·  the period during which discount was repayable was extended from 3 years to 5 years


· the amount of discount repayable changed from a ‘percentage of discount received’ to a ‘percentage based on the resale value of the property’


· a right of first refusal was introduced, requiring Right to Buy owners to offer their home back to a social landlord first, when they wanted to sell.



34. These changes make sale and lease agreements less attractive. In addition, the Department’s booklet for tenants, Your Right to Buy your Home, carries warnings for tenants about approaches from Right to Buy companies



35. We want to strike a balance between guarding against abuse, and over-limiting the rights of individuals buying their own homes through the Right to Buy.  



36. The Government considers that the current legislation on resale agreements and discount repayment, which have been introduced since the last peak in Right to Buy sales, are a proportionate response to the exploitation issue but will keep this under review.


Tenants without a Right to Buy


37. Not all social tenants have a Right to Buy their rented home. Some housing association tenants benefit from a Right to Acquire with slightly different terms and discount arrangements. The proposals for Right to Buy discount do not apply to the Right to Acquire.  Some landlords may offer discounted voluntary sales schemes, including Social HomeBuy, to assist those tenants without a Right to Buy. 



Other home ownership schemes


38. Irrespective of whether tenants have a Right to Buy, they will want to make informed choices about the range of home ownership options available, including other Government funded schemes such as shared ownership (part buy/part rent) and the FirstBuy equity loan scheme for which social tenants have priority.  Further information on these schemes can be obtained from HomeBuy Agents.  A list of HomeBuy Agents and their contact details is available at: 


www.homesandcommunities.co.uk/homebuy_agents


Rural areas



39. Over the years, concern has been expressed over the impact of Right to Buy on rural areas where the original stock of council housing was small and high house prices made owner occupation inaccessible for many local people.  A number of measures (under section 157 of the Housing Act 1985) ensure that properties sold under Right to Buy in rural areas remain in the ownership of local people.  For example, where homes are sold under Right to Buy in National Parks, Areas of Outstanding Natural Beauty or areas designated as rural by the Secretary of State, social landlords can impose restrictions on their resale. The restrictions are either:


· that the property can only be resold to someone who has been living or working locally for at least three years; or


· that if the owner wishes to resell within 10 years of the Right to Buy sale, they must first offer the property to the original social landlord.
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Exclusions



40. Some properties are excluded from the Right to Buy. These include, among others, homes which are suitable for occupation by older people, sheltered housing for older people and those with disabilities.  There are no plans to change the rules on properties excluded from Right to Buy.



The Government’s proposals for councils



Use of Right to Buy receipts: proposals on allowances 
and deductions


41. Right to Buy receipts include all receipts from tenants under Right to Buy legislation. Additionally, we propose to include receipts arising from voluntary sales at discounts to secure tenants, including some shared ownership sales as set out in our recent consultation Streamlining council housing assets: Disposals and use of receipts
. Receipts from Preserved Right to Buy sales are discussed later.


Loss of income to the Housing Revenue Account



42. The valuations used in calculating the self-financing settlement payments to end Housing Revenue Account subsidy include a forecast of lost surplus income arising from Right to Buy sales under the current Right to Buy policy.  The methodology is set out in the consultation on Housing Revenue Account Self-financing Determinations, published on 21 November 2011 on the Department for Communities and Local Government’s website
.  However, under our proposals to reinvigorate Right to Buy, we expect sales to be substantially higher than the self financing projections, and we propose that a part of the Right to Buy receipt should be used to pay down the housing debt supportable from the lost income from these additional sales.



43. Our proposals for calculating the amount of housing debt that should be cleared are set out in Annex 3.
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Local authority transaction and administration costs 



44. Under our proposals for increased discounts we expect take-up of the Right to Buy to be substantially higher than current levels and the costs of administering sales (successful and withdrawn) will rise correspondingly.  Currently councils can deduct the actual administration and transaction costs of successful sales from Right to Buy receipts, but there is no allowance for costs relating to applications under Right to Buy which do not result in a sale.  


45. We propose a simpler, fairer and more transparent system.  



46. Councils will no longer need to make and justify expenses claims to central government, making a detailed retrospective allocation of staff time between successful and unsuccessful applications.  This system encourages inefficiency and creates unnecessary red tape.   Instead councils will be able to simply deduct and retain a flat rate per successful sale.  They will continue to be able to charge administration costs to the Housing Revenue Account.



47. Flat rate allowances will be set for each region with regard to the 40th percentile of costs
 achieved by councils in that region over the last three years.  Adopting a flat rate at the 40th percentile of costs provides a strong incentive to councils to achieve efficiency in their operations.  Where councils are able to push costs below this figure they can retain the surplus.



48. The Government is considering making a further allowance to deduct the costs of handling withdrawn applications.  This would be a helpful change for councils from the current position where such costs cannot be claimed.  However we do not currently collect information on the number of cancelled applications and have limited evidence on the costs of administering these.  We are therefore considering allowances for withdrawn applications and we would welcome any information councils can provide on actual numbers and costs incurred in managing applications which are subsequently withdrawn. 



49. Annex 2 sets out the proposed flat rate allowances for successful sales and provisional views on the uplift for withdrawn applications.
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Improvement costs



50. Under current arrangements, councils can claim any costs they have incurred improving the sale property in the last three years from Right to Buy receipts.  Whilst this has been an arrangement of long standing, we are no longer persuaded this is necessary or appropriate and propose to remove this allowance. To the extent that improvements increase the value of the property, this will be reflected in the market price and (at a discounted rate) in the Right to Buy receipt. Some improvement costs relate to expenditure under the Decent Homes programme which is funded by central government.  Where the improvements do not increase the market value they are more of the nature of regular maintenance work which is a normal landlord responsibility.  
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Protecting council and central government projected shares of receipts



51. The Local Government Settlement was made on the basis of prudent assumptions about future receipts and these would have included council shares of Right to Buy receipts.  Under current arrangements a council with retained stock can keep from any Right to Buy receipt the sale costs plus any costs incurred improving the property in the last three years.  In limited circumstances they then have the option of using some of what is left to buy back former council homes.  From whatever is left after that, 75 per cent is paid to government and 25 per cent is retained by the local authority which it may use for any capital purpose.  In practice we understand that receipts are used for a variety of purposes including repayment of housing debt, private sector renewal and Disabled Facilities Grant.



52. We expect that councils will have made prudent projections of their share of future Right to Buy receipts in this spending review period (2011-12 to 2014-15) under current discount rates and we intend to implement arrangements which protect that income stream
.  




53. Annex 1 sets out our calculations. These are based on published estimates of Right to Buy sales used in calculating financial arrangements for the self financing of council housing.  We conclude that a reasonable estimate for local authority assumed income over the period is £253m.  Some £24m has been received by councils to date in 2011-12 leaving £229m outstanding (referred to as Local Authority assumed income in the calculations).


54. We also intend to protect central government’s projected share of Right to Buy receipts which are included in the Office for Budget Responsibility’s public expenditure forecasts
.  Central government’s projected share of receipts from Right to Buy sales over the Spending Review period is £571m.  Some £73m has been received by central government to date in 2011-12 leaving £498m outstanding (referred to as Government assumed income in calculations).  


55. In respect of homes newly built or otherwise newly acquired, the Department will continue to accept applications to enter into agreements for sale receipts to be excluded from the pooling regime
.
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Buyback



56. Under current arrangements, councils have the option of using Right to Buy receipts to cover part of the costs of buying back former council homes.  The Government is considering whether to continue to allow the use of receipts for this purpose once other costs have been covered.  



57. The Buyback allowance, as currently proposed, is relatively high at 50 per cent of the cost to authorities of buying back former council homes and its extensive uptake by councils would reduce funding available for replacement homes.  Some homes bought under Buyback are added to the council’s rental stock, but others are bought for demolition under estate regeneration schemes.  Where the local authority lets a property bought under Buyback and commits to its long term use as social housing, then this would contribute to the one-for-one replacement numbers.  



58. In coming to a decision on Buyback allowances, it would be helpful if councils using the scheme could provide information on the numbers of Buyback properties which have been brought back into rental use or have been demolished.  
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Cost floor



59. Section 131 of the Housing Act 1995 (the cost floor) limits the Right to Buy discount to ensure that the purchase price of the property does not fall below what has been spent on building, buying, repairing or maintaining it over a certain period of time (relevant expenditure).  This is to ensure that the public sector can generally recoup significant expenditure on upgrading homes.  We do not propose to make any changes here.
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Proposals for apportioning Right to Buy receipts



60. Where receipts are sufficient to cover all allowable costs and Local Authority and Government assumed income then we propose that councils should apportion Right to Buy receipts as follows:



from the receipt the council may deduct:



· housing debt supportable from the income on additional sales



· transaction and administration costs on all sales 



· local authority assumed income



the council pays to central government:



· government assumed income



61. The remaining receipt is available to support funding for replacement homes.  The treatment of the remaining balance will depend on decisions on Buyback and the delivery model implemented for replacement homes.



62. Our estimates of take-up for Right to Buy over the spending review period indicate that receipts are very likely to be sufficient to cover all allowable costs and local authority and government assumed income and to provide sufficient additional funding to secure one for one replacement on additional sales.  However, in the event that receipts fall short, after debt and costs, the receipts would be shared between the council and government in proportion to their respective assumed incomes.



63. A more detailed explanation is at Annex 4.
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Proposals for changes to the Local Authority (Capital Finance and Accounting) Regulations 2003



64. The Government recently sought views on proposed amendments to the Local Authority (Capital Finance and Accounting) (England) Regulations 2003 (Streamlining council housing asset management: disposals and use of receipts). 



65. Consultation closed on 17 November 2011 and the Government expects to publish its response to the comments it has received shortly.  The response will, however, be confined to those amendments relating to non-Right to Buy receipts: that is, receipts that are not the subject of this separate consultation exercise.



66. In relation to Right to Buy we propose to remove the current requirement to pool Right to Buy receipts.  It will be replaced with a calculation that would apportion Right to Buy receipts as set out above.  


67. The main provisions would:



· remove the requirement to pool Right to Buy receipts as set out in the current regulations



· provide for housing debt that is supportable from the income from additional sales



· provide for administration and transaction costs on all sales and uplift for costs of handling withdrawn applications



· require councils to use Right to Buy receipts up to the assumed levels (after paying housing debt and administrative costs) to pay the Government or itself the appropriate amounts



· require councils to make Right to Buy receipts above the assumed levels (after paying attributable debt and administration costs) available to provide replacement social housing 



68. A summary of the proposals and simple examples of how they would operate are at Annex 4.



Proposals for delivering Right to Buy replacement homes for Affordable Rent



Distribution of receipts from Right to Buy sales of council houses



69. Under our take-up modelling, receipts are generally greatest and sales increase the most in areas of high housing need, because these are the areas where house prices are highest and Right to Buy demand has previously been limited by setting the caps at low levels (for example £16,000 in much of London).  


70. However, receipts generated locally will not necessarily secure one-for-one replacement in each area.  For example, on average, our estimates suggest that receipts in the North West may be insufficient to support the funding required for one-for-one replacement while in London the receipt from a single sale could support more than one Affordable Rent replacement home.



71. This section sets out for consultation a range of possible delivery models for managing the replacement programme.  These are:



· Local delivery – where receipts for replacement are left with the council where the Right to Buy sale took place for reinvestment



· National delivery – where receipts for replacement are brought together and then allocated through the Greater London Authority in London and by the Homes and Communities Agency in the rest of England 



· Combined approaches – with some central direction on use of the receipts but leaving substantial local control.  



Funding replacement homes



72. Under all models receipts used for replacement homes will need to be supplemented by borrowing, provider contributions in land or other funding.  Unlike the current Affordable Homes Programme it is not intended to allow conversions
 to support funding for replacement affordable homes.


Replacement delivery models



Local Model



73. Receipts available for the delivery of replacement homes could be left with the local authority for investment in local priorities including new homes for Affordable Rent.  Authorities could either choose to manage development themselves or to develop in partnership with neighbouring councils or to commission housing associations or other registered providers directly. 


74. While we anticipate that most councils would prioritise the use of receipts for replacement homes, there may be some areas where, for example, estate regeneration or Decent Homes were considered more pressing and receipts applied for those purposes.


75. This approach is consistent with local authorities managing their own affairs and is generally consistent with replacement homes being built in areas of greater housing need.  However, it would be unlikely that all the available receipts were used for replacement homes and so would be very unlikely to deliver one-for-one replacement at the national level. 



Local model with Direction


76. Receipts available for the delivery of replacement homes could be left with the local authority with the requirement that they are used for investment in new homes for Affordable Rent.  


77. Local authorities are well placed to decide where, what size and type of new homes for Affordable Rent should be provided and could use their own land and other resources to support development.  They would be free to undertake development directly, to develop in partnership with neighbouring councils or to commission housing associations or other developers.  



78. One way of directing local authorities to use available receipts for replacement homes would be to specify the uses of available receipts in the Local Government Capital Finance Regulations.  Compliance could be checked by the local authority’s auditor and failure to meet it would result in clawback.  This Department would administer scrutiny and clawback arrangements (with consequent administration costs) and funds clawed back would be reinvested in Affordable Rent homes through the Homes and Communities Agency and the Greater London Authority.



79. In this model, councils would be free to decide the balance between receipts, their own resources and borrowing to support funding of replacement homes.  There could be no obligation to use their own resources and so the proportion of receipt used for replacement would most probably be higher than necessary to secure one-for-one replacement at the national level.  



80. This approach is consistent with local authorities managing their own affairs and is generally consistent with replacement homes being built in areas of greater housing need.  However, while directing councils on the use of receipts is likely to increase the number of replacement homes (compared to the Local Model), it is still very unlikely to achieve one-for-one replacement across England



Local Model with Agreement  



81. Receipts available for the delivery of replacement homes could be left with the local authority, subject to agreement with the Secretary of State, including agreement on the contribution to replacement costs that the council will make from its own resources.  



82. The Secretary of State’s agreement to leave receipts with a council could depend on a local funding plan for delivering new affordable homes.  The plan would set out proposed borrowing, contributions the council would make from its own resources (land and funds) and a “maximum contribution” from available Right to Buy receipts.  The maximum contribution would be agreed at a level intended to secure one-for-one replacement at a national level.  The plan should also demonstrate that the council can secure value for money in its use of funding and is addressing need in the area.  Under this model some areas would not be able to replace all additional Right to Buy sales while for others replacements would exceed sales.  



83. Local authorities would report regularly on progress of the replacement programme to provide evidence they were delivering the replacement homes within a reasonable timeframe.  If a local authority failed to meet its stated plans this Department would clawback the funding for redistribution.



84. This approach leaves receipts with local authorities which are able to demonstrate their ability to deliver good value for money in the use of receipts for replacement homes, and will secure one-for-one replacement at the national level.  It is generally consistent with replacement homes being built in areas of greater housing need.  However, the model adds a layer of administrative complexity and cost for both local authorities and this Department.  It would require local authority proposals to be assessed, specific agreements to be drafted, and monitoring and enforcement arrangements implemented.  It is likely that the delivery of replacement homes may take longer than through a national model. 



National Model



85. Receipts available for replacement homes at Affordable Rent could be surrendered to this Department which would pass these to the Greater London Authority and the Homes and Communities Agency to manage replacement programmes in London and the rest of England.  The programme could be managed along the lines of the previous National Affordable Homes Programme, whereby providers, including councils, would bid for replacement funds for use in their areas on a continuous basis (known as continuous market engagement).



86. The Homes and Communities Agency would reinvest within each of their five operating areas
 and within those areas give priority to local authority areas where there has been a high volume of sales and which had high levels of need.  Similar arrangements could operate in London through the Greater London Authority. 



87. As under the Affordable Housing Programme, local authority endorsement would be sought for proposals in their areas to ensure fit with local priorities.  This approach would take advantage of the efficiencies of scale and value for money that both the Homes and Communities Agency and the Greater London Authority can achieve through the competitive process and funds could be directed to areas of higher need.  However, it implies a less direct route for local decision making in allocating funds and some local authorities might be less willing to provide their own land to support development. 



88. This approach would allow some redistribution of funding between council areas and provide an open and efficient procurement process through continuous market engagement.  It is probably best placed to achieve one for one replacement nationally but would have less local support from councils than Local Models.



Consideration of Models


89. Local Models are most consistent with arrangements where receipts are spent where they are generated.  While this will not ensure one-for-one replacement in every locality, under the Local Model with Agreement it could be consistent with national one-for-one replacement.  



90. Local Models are consistent with councils managing their own affairs and bringing to bear local knowledge on priorities.  However, competition from developers to build replacement homes may be limited by the small scale of some local replacement requirements and a limited number of developers based in the area.  To some extent this drawback would be mitigated in the Local Model with Agreement where value for money benchmarks could be incorporated into decisions. 



91. Local Models may not work for all councils.  Some may not wish to manage the development process and might prefer to bid into a centralised scheme for delivering replacement homes.  Others may not be able to borrow to fund the full cost of development if they are operating close to their borrowing limits under self financing and some may not wish to participate in a replacement programme.  If a Local Model is chosen, then arrangements through the Homes and Communities Agency and the Greater London Authority would still be required to manage available receipts of those councils who did not wish to manage locally.  



92. The Local and National Models could be adapted to allow some redistribution from “high receipt” areas to “lower receipt” areas.  In high receipt areas, local authorities would surrender “surplus” receipts to this Department but they would continue to lead on delivering their local replacement programmes funded from retained receipts.  This Department could then pass the surplus receipts either to councils with lower receipt levels for use in their local replacement programmes or to the Greater London Authority in London and the Homes and Communities Agency in the rest of England to administer replacement programmes.  Redistribution would be more consistent with one-for-one replacement locally, if that were an objective, but adds administrative complexity to the Models.



93. If some redistribution is agreed we will need to decide whether receipts arising in London should be ringfenced for use in London.  This would limit the potential for national redistribution but might reflect the higher need for affordable housing in London.



94. Under Local Models we would have to develop arrangements for monitoring of replacements.  For the Local Model and Local Model with Direction, monitoring could be implemented through completion of a new section in the annual return of the English Local Authority Statistics on Housing to this Department.  This is an annual return completed by local authorities on a voluntary basis.  For the Local Model with Agreement, this Department would need to set up a monitoring regime.  For the National Model, monitoring would be through the Homes and Communities Agency and Greater London Authority’s existing systems.



95. Under all Models, where local authorities develop homes for Affordable Rent, they would need to gain exemption from the limit rent in order to retain the benefit of the higher Affordable Rent.  Arrangements to achieve this could build on those used in the current Affordable Homes Programme where local authorities developing homes for Affordable Rent are required to gain the Homes and Communities Agency’s support.  Similar arrangements enable private registered providers to deliver Affordable Rent homes without grant from the Homes and Communities Agency; these arrangements would need to be adapted to support the provision of council funded Affordable Rent homes by private registered providers.    



Criteria for decisions



96. The critical issues in deciding between these models will be the extent to which the arrangements:


· can secure competition and value for money in commissioning replacement homes


· provide assurance that, for England as a whole, one-for-one replacement is secured



· secure replacement in a reasonable timeframe



· deliver replacement homes in areas of higher housing need, and 


· are administratively simple and transparent.
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The Government’s proposals for housing associations


How Right to Buy will work in the housing association sector



Tenants benefiting



97. Assured tenants of housing associations who were secure tenants of a local authority and have transferred with their homes as part of a stock transfer from the local authority to a housing association also have a right to buy – this is know as the Preserved Right to Buy.



98. Eligibility, discount rates and caps applying to Right to Buy automatically apply to Preserved Right to Buy.  



99. The number of tenants with Preserved Right to Buy is not known directly but on the basis of a number of reasonable assumptions we estimate that about 620,000 tenants in the housing association sector are eligible.  



Allocation of receipts



100. Arrangements for distributing receipts from Preserved Right to Buy sales in the housing association sector are varied and depend on the local agreements made with transferring councils.  In most cases Preserved Right to Buy sale receipts are shared between the housing association and council but for early transfers (pre 1991-92) associations generally retain the full receipt.  Where receipts are shared the portion retained by the association covers sales costs and compensates for lost rental income.  This is important so that the sale has a minimal impact on the association’s business plan and it can continue to meet loan covenants.  


101. Again, we do not have precise figures for the number of Preserved Right to Buy tenants in associations with sharing agreements but we have estimated the figure at around 530,000 – about 85 per cent of the tenants eligible for Preserved Right to Buy.



Arrangements for replacement



102. As housing associations are independent organisations, we do not wish or intend to mandate what associations do with any receipts they retain.  In practice, any surplus receipts (after costs and compensation for lost rental income) retained by associations are likely to be recycled to support new build and other public benefits.  We estimate that around 70 per cent of tenants (440,000) with Preserved Right to Buy are in associations with development programmes participating in the Affordable Homes Programme.



103. However we want to consider whether there are further steps we could take to incentivise the use of surplus receipts for replacement.  For associations delivering new homes under the Affordable Homes Programme, options include: 



· giving associations who invest Right to Buy receipts in replacement homes priority to any extra funds available in the Affordable Homes Programme resulting from slippage



· giving priority in any future funding to associations who have used receipts for replacement, and



· where surplus Right to Buy receipts are insufficient to fund one-for-one replacement and the association has a value for money proposal, the Homes and Communities Agency would seek to prioritise funds to make up the shortfall if resource were available.



104. As ever, all funding decisions would also take account of comparative value for money and deliverability of proposals.



105. For providers who are not developing under the main Affordable Homes Programme, the Homes and Communities Agency could incentivise reinvestment of proceeds in replacements by offering to broker working with an investment partnership delivering under the main programme to assist in development and identification of schemes.  



106. Where receipts are shared with councils it is our expectation that associations will work with them to develop replacement homes.  
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107. At the next spending review we will review progress achieved in replacing homes sold under Preserved Right to Buy.  


Management costs 



108. Under our proposals to increase average discounts on Right to Buy and Preserved Right to Buy sales, we expect take-up of the right to be substantially higher than current levels and costs of administering sales (successful and withdrawn) will rise correspondingly.  Where associations retain all receipts, our modeling indicates overall receipts will be sufficient to cover administration and transaction costs as well as any attributable debt on properties sold.



109. Where associations share receipts with councils, under current arrangements, they can deduct sale costs from receipts and this will continue to be the case.  Such associations cannot claim for costs of failed or withdrawn applications and it is likely that these will rise in line with sales when discounts are made more generous.  However, whilst costs will rise compared to current low levels of Preserved Right to Buy activity, take up modeling indicates that sales will still be below levels when most transfer deals were negotiated.  Again estimates based on regional averages for costs, debt and projected receipts show that receipts should more than cover administration costs and attributable debt.  
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The Government’s proposals for lenders 


Lenders and mortgages



110. In taking up their Right to Buy, most tenants will fund their purchase through a mortgage.  The discount offered reduces the mortgage required and means that the lender is able to potentially offer a loan to value below that typically required by first time buyers.  



111. A portion of the discount is required to be repaid if the property is sold within the first five years, based on a percentage of the resale value of the property.  



112. The Government would expect that all lenders ensure that any mortgage granted takes proper consideration of the consumer’s affordability and creditworthiness, and makes an appropriate assessment of risk. 



113. The Government wants to ensure that all creditworthy borrowers have access to a choice of mortgages from a range of different competing providers. However, the Government recognises that decisions concerning the pricing and availability of mortgages remain commercial decisions for individual banks and building societies, and does not seek to intervene in these decisions. 



Housing Benefit


114. Under Right to Buy, any tenants currently receiving Housing Benefit (where housing benefit is taken to be the housing element of universal credit or pension credit) who choose to purchase their home would lose their entitlement to Housing Benefit. This would reduce the longer term housing benefit costs associated with losing a social unit and replacement with an Affordable Rent unit. 



115. The impact assessment estimates the potential Housing Benefit implications of changes to the Right to Buy policy and, within this, the Department modeling currently uses a central assumption that the equivalent of 15 per cent of Right to Buy purchasers will be on full Housing Benefit. Given the high degree of uncertainty associated with this assumption, the Department has undertaken sensitivity analysis with the assumed proportion ranging from nil to 25 per cent of Right to Buy purchasers on full Housing Benefit.



[image: image15]


Annex A: Protecting council and Government’s projected shares of receipts



A 1. This annex sets out:



· the Government’s estimate of reasonable projections for councils’ share of future Right to Buy receipts in this spending review period (2011-12 to 2014-15) under current discount rates.  This is referred to as Local Authority assumed income.  The calculation below is done at the national level for illustration. We have published estimates for each local authority at:


www.communities.gov.uk/documents/housing/xls/2051863.xls 


· The Office for Budget Responsibility’s estimates of the Government’s share of national Right to Buy receipts incorporated in public expenditure forecasts referred to as Government assumed income.  We intend to allocate these amounts at local authority level in the same proportions as Local Authority Assumed income.  The calculation below is done at the national level for illustration. We have published estimates for each local authority at:


www.communities.gov.uk/documents/housing/xls/2051863.xls 


Local Authority assumed income



A 2. An allowance for debt on Right to Buy sales under current discounts has been incorporated in the self financing arrangements
.  Right to Buy projections were made for 30 years and the projections for England in the spending review period are in the top row of the table below.



A 3. Under current arrangements councils take from Right to Buy receipts any costs associated with administering the disposal (average £2,000 per dwelling) plus any costs they have incurred improving the property in the last three years (approximate average £700 per dwelling).  They then have the option of using some of what is left to buy back former council homes.  From the remainder the council retains 25 per cent and 75 per cent is paid to central government.



A 4. In 2011-12, to date, councils have already retained £24m but, following the Prime Minister’s announcement of proposals to increase discounts, Right to Buy sales are likely to be delayed until the new policy is implemented next financial year.  It is likely that applications withdrawn will be submitted once the higher caps are in place and sales lost this year will be achieved early next year.  We have adjusted for the loss of income to councils this year by increasing the Local Authority assumed income estimate for 2012-13 in the table below.



A 5. Based on the average capital receipts pooled by authorities in the last three years
; the current caps and discounts; and with average effective discount rates remaining unchanged, the projected council share of national receipts over the spending review period would be:



			Calculation of Local Authority assumed income


			2011-12


			2012-13


			2013-14


			2014-15


			Total





			Projected sales


			2,410


			2,955


			3,458


			3,878


			12,700





			 


			 


			 


			 


			 


			 





			Projected total receipts   £m


			194


			238


			279


			313


			1024





			admin costs   £m


			5


			6


			7


			8


			25





			improvement costs


			2


			2


			2


			3


			9





			Buy back costs


			 


			 


			 


			 


			 





			Available for pooling


			187


			230


			269


			302


			988





			 


			 


			 


			 


			 


			 





			LA retain for capital purposes - 25% pooled funds


			48


			59


			69


			77


			253





			Receipts to date (December 2011)


			24


			 


			 


			 


			 





			LA assumed income - before adjustment 


			24


			59


			69


			77


			229





			Adjustment for loss of income in 2011-12


			-24


			24


			0


			0


			0





			LA assumed income


			0


			83


			69


			77


			229








Government assumed income


A 6. The Office for Budget Responsibility has independently calculated the receipts expected in the Spending Review period from Right to Buy sales
.  In 2011-12, to date, central Government has received £73m but, following the Prime Minister’s announcement of proposals to increase discounts, Right to Buy sales are likely to be delayed until the new policy is implemented next financial year.  We have adjusted the Government’s assumed income between 2011-12 and 2012-13 in the same way as for Local Authority assumed income in the table below.



			Calculation of Government assumed income


			2011-12


			2012-13


			2013-14


			2014-15


			Total





			Right to Buy receipts forecast  £m


			115


			135


			153


			168


			571





			Receipts to date  £m


			73


			 


			 


			 


			 





			Right to Buy receipts forecast  £m


			42


			135


			153


			168


			498





			Adjustment for loss of income in 2011-12


			-42


			42


			0


			0


			0





			Government assumed income


			0


			177


			153


			168


			498








Annex B: New Burdens - covering local authority transaction and administration costs 



B 1. This annex illustrates the range of transaction and administration costs incurred by councils in dealing with sales under Right to Buy and sets out our proposals for changes to allowances.



B 2. The histogram illustrates the surprisingly wide distribution of costs incurred by councils in administering Right to Buy sales, even taking into account the fact that some administrative costs included here may stem from housing disposals other than Right to Buy sales.  The figures are based on the annual audit forms submitted by each council with any subsequent adjustments agreed by the council, its auditor and the Department for Communities and Local Government. 



Distribution of transaction and administration costs
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B 3. The tables below illustrate the regional variation in average costs per Right to Buy sale and costs at various percentiles.  These again show surprising variation in managing costs.  The final row in each table also shows the relevant figures for all regions except London – referred to as “Rest of England”.



			Right to Buy admin cost: Mean (£)


			 





			Region


			2008-09


			2009-10


			2010-11


			3 Year Average





			East


			3,651


			2,149


			1,674


			2,349





			East Midlands


			1,885


			1,536


			1,855


			1,752





			London


			3,005


			3,839


			2,735


			3,107





			North East


			1,198


			1,159


			1,091


			1,154





			North West


			1,693


			2,599


			1,766


			1,889





			South East


			1,666


			1,568


			1,672


			1,633





			South West


			2,360


			1,851


			1,258


			1,754





			West Midlands


			1,711


			2,041


			1,521


			1,737





			Yorkshire & Humberside


			2,930


			2,324


			2,085


			2,445





			Total


			2,188


			2,123


			1,839


			2,049





			


			


			


			


			





			Rest of England


			2,051


			1,922


			1,685


			1,888








			Right to Buy Admin Cost: 25th Percentile (£)


			 





			Region


			2008-09


			2009-10


			2010-11


			3 Year Average





			East


			818


			526


			512


			771





			East Midlands


			745


			378


			393


			485





			London


			1,213


			1,037


			1,791


			1,325





			North East


			518


			731


			591


			614





			North West


			628


			608


			485


			651





			South East


			663


			739


			747


			646





			South West


			554


			491


			440


			456





			West Midlands


			660


			390


			540


			357





			Yorkshire & Humberside


			969


			981


			939


			916





			Total


			674


			589


			631


			623





			


			


			


			


			





			Rest of England


			628


			566


			512


			541








			Right to Buy Admin Cost: 40th percentile (£)


			 





			Region


			2008-09


			2009-10


			2010-11


			3 Year Average





			East


			1,627


			826


			927


			1,242





			East Midlands


			1,067


			611


			658


			876





			London


			1,770


			2,132


			2,262


			1,890





			North East


			584


			921


			895


			703





			North West


			822


			870


			670


			815





			South East


			990


			903


			953


			981





			South West


			768


			787


			555


			549





			West Midlands


			1,071


			916


			882


			809





			Yorkshire & Humberside


			1,137


			1,094


			1,099


			1,082





			Total


			1,065


			899


			927


			977





			


			


			


			


			





			Rest of England


			952


			828


			872


			852








			Right to Buy Admin Cost: Median (£)


			 





			Region


			2008-09


			2009-10


			2010-11


			3 Year Average





			East


			2,044


			959


			976


			1,264





			East Midlands


			1,215


			926


			823


			1,060





			London


			1,847


			3,170


			2,576


			2,777





			North East


			626


			1,162


			902


			752





			North West


			1,147


			1,156


			708


			1,133





			South East


			1,597


			1,365


			1,014


			1,331





			South West


			847


			820


			879


			771





			West Midlands


			1,134


			1,388


			1,028


			1,000





			Yorkshire & Humberside


			1,490


			1,282


			1,437


			1,375





			Total


			1,428


			1,117


			1,129


			1,184





			


			


			


			


			





			Rest of England


			1,208


			1,086


			975


			1,073








B 4. The broad conclusions we draw from this data is that there is significant potential for higher cost authorities to find savings and that, outside of London, the regional average costs do not vary greatly.  We propose to reflect these findings in setting the flat rate allowances for London and the Rest of England at the respective 40th percentile based on the three year average.  



B 5. Rounding the figures, the flat rate allowances for transaction and administration costs on sales would be £1,900 in London and £850 elsewhere.



Withdrawn applications



B 6. The Government is considering making a further allowance to deduct the costs of handling withdrawn applications.  However, we do not currently collect information on the number of cancelled applications and have limited evidence on the costs of administering these.  We are therefore considering allowances for withdrawn applications.


B 7. Rounding the figures (and factoring in an assumed uplift of 25 per cent to cover withdrawn applications), the flat rate allowances for transaction and administration costs on sales for withdrawn applications would be £2,360 per sale in London and £1,070 per sale elsewhere.



B 8. In finalising decisions on allowances for withdrawn applications, we would welcome any information councils can provide on actual numbers and costs incurred in managing applications which are subsequently withdrawn. 



Annex C: Attributable debt on additional sales



Mechanisms for allowing pay down of associated HRA debt following RTB sale



C 1. The Government’s council housing self-financing reforms allocate a sustainable level of debt to each council’s housing business.  This level of debt is calculated taking account of future income (rent) and costs over 30 years in order to find the social use value of the stock.  Each property has different costs depending on different factors such as its size and the type of property.  Each property will also have a different income as social rents (the formula rent) are based on the number of bedrooms, local earnings and the 1999 market value of the property.  Therefore, the debt which can be supported by each property is different.



C 2. If a property is sold under the Right to Buy we must ensure the Housing Revenue Account receives a capital receipt equivalent to the amount of debt that the property could support under the self-financing methodology.  This will ensure the continued viability of the council’s landlord business by compensating for the lost value of the property. 



Proposal: Property specific self-financing debt allocation methodology



C 3. As outlined above self-financing allocates debt to a council’s entire housing business by calculating the amount of debt that the business can service over 30 years taking account of income and costs. Our proposal would use the same methodology to calculate income and costs over the 30 years following the year of the sale of a property under Right to Buy. This methodology is outlined in The Housing Revenue Account Self-financing Determinations - Consultation which can be found at: 



www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing


C 4. Adopting this approach would take into account the costs of managing and maintaining different property types (for example high rise flats vs. bungalows) as well as reflecting regional cost differentials and local crime and deprivation circumstances as in the published self-financing model.



C 5. The amount retained will grow over time as income increases faster than costs (rents increase at the Retail Price Index plus 0.5 per cent whereas we assume costs increase in line with inflation) and will be specific to the individual property sold under the Right to Buy. We are therefore proposing a mechanism, based on the self-financing methodology that allows the retained receipt to be used to pay down the housing debt supportable from the lost income from these additional sales.



C 6. The Government intends to issue a financial model that will enable councils to work out the debt supportable for each property by entering information on the property’s characteristics. It is envisaged that councils will enter the year that the sale takes place, allowing the present value of the property, as social rented housing, to be calculated over 30 years following this date in 2012 prices. The council will need to provide details on the type of property (the archetype) and the number of bedrooms to enable an estimate of associated costs using self-financing methodology. The number of bedrooms, together with data on the 1999 market value of the property (held by councils) and manual earnings (held by the Department for Communities and Local Government) will be used to calculate the formula rent for the property in the year of the Right to Buy sale at 2012 prices. The present value of the difference between income and costs, calculated as above, over 30 years, represents the social use value. This will be then up rated by inflation to find the debt supportable by the property in the year of the Right to Buy sale in current prices.


			Pre 1945 small terrace houses 





			Pre 1945 semi-detached houses 





			All other pre-1945 houses 





			1945 - 64 small terrace houses 





			1945-64 large terrace, semi-detached and detached houses 





			1965-74 houses 





			Post 1974 houses 





			All other houses 





			Pre 1945 low rise (1-2 storey) flats 





			Post 1944 low rise (1-2 storey) flats 





			Medium rise (3-5 storey) flats 





			High rise (6 or more storeys) flats 





			Bungalows 





			Pre 1945 multi-occupied dwellings 





			Post 1944 multi-occupied dwellings 








Table of dwelling archetypes



Annex D: Proposals for apportioning Right to Buy receipts



D 1. It is proposed to apportion Right to Buy receipts in a manner that preserves income that councils and government have assumed they will receive under the current Right to Buy policy but to use surplus receipts from additional sales due to the proposed enhanced policy set out in this consultation document to provide replacement social housing.  The Local Authority (Capital Finance and Accounting) Regulations 2003 would require amendment to provide for this.  


D 2. The main provisions would:



· remove requirements to pool Right to Buy receipts as set out in the current regulations



· provide for transaction and administration costs on all sales and uplift for costs of withdrawn applications



· provide for the amounts of assumed Right to Buy receipts for councils and government under the current system



· provide for debt repayment in respect of Housing Revenue Account properties sold in addition to sales already estimated and taken into account under the self financing policy. 



and from Right to Buy receipts require councils to:


· pay to the Housing Revenue Account



· housing debt  supportable from the income on additional sales 



· transaction and administration costs on all sales and uplift for costs of withdrawn applications



· use remaining Right to Buy receipts equal to or below the assumed levels (and attributable to expected levels of sales under the current system) to pay the government and itself in proportion to their respective assumed incomes 



· make the balance of receipts available to support provision of replacement homes for affordable rent.  The precise treatment of these receipts will depend on the delivery model adopted for replacement homes.



Terminology



1. Projected sales  - number of projected Right to Buy sales calculated per authority based on self financing assumptions 



2. Government assumed income – assumption made by the Office for Budget Responsibility of income to central government from Right to Buy receipts – to be calculated per authority.  



3. Local authority assumed income – assumption made by Government of income to local authority - to be calculated per authority


4. Additional sales – actual Right to Buy sales less projected sales


5. Attributable housing debt – debt attributable to a unit of Housing Revenue Account housing derived from the self-financing calculations


6. Transaction costs – costs attributable to the sale of the Right to Buy dwelling-house and withdrawn applications


7. Combined assumption – total of the Government assumed income and Local Authority assumed income


8. Combined ratio – ratio of the Government assumed income to the Local Authority assumed income 


Calculation


From receipts:


1. local authority deducts the attributable housing debt on additional sales for the period



2. local authority deducts the transaction and administration costs on all sales and uplift for withdrawn applications from the receipt


3. local authority pays to the Government and retains in the combined ratio the receipt until the amount of the combined assumption is reached


4. where the amount of the combined assumption is reached or exceeded, the receipt is available for replacement.  The precise treatment of these receipts will depend on the delivery model adopted for replacement homes.



Examples



For each of the following examples we assume:



1. Projected sales  - 10 dwelling-houses


2. Government assumed income – £420,000


3. Local authority assumed income - £170,000



4. Attributable debt - £17,000 



5. Transaction cost - £1,000 per sale



6. Receipt per dwelling-house - £50,000



It follows from assumptions 2 and 3 that: 



7. Combined assumption - £590,000



8. Combined ratio – 2.47 (Government): 1 (Local authority)



Example 1



Actual sales 16 dwelling-houses 



Additional sales = Actual sales – projected sales = 16 – 10 = 6 additional sales



Receipts = actual sales x receipts per dwelling-house = 16 x £50,000  
= £800,000



Less 



Attributable debt on additional sales = 6 x £17,000 


= £102,000



Transaction costs on all sales = 16 x £1,000



= £16,000



Net receipts









= £682,000





The net receipt is sufficient to pay the full combined assumption:










to Government

= £420,000










to the council


= £170,000



Balance available for replacement homes




= £  92,000


Example 2



Actual sales 8 dwelling-houses 



Additional sales = none (actual sales less than projected sales)



Receipts = actual sales x receipts per dwelling-house = 8 x £50,000  
= £400,000



Less 



Attributable debt on additional sales = none 



= £   000 



Transaction costs on all sales = 8 x £1,000



= £8,000



Net receipts









= £392,000





The net receipt is less than the combined assumption and is 



paid to the Government and local authority in the combined ratio










to Government

= £279,051










to the council


= £112,949



Balance available for replacement homes




= £0




Example 3



Actual sales 12 dwelling-houses 



Additional sales = Actual sales – projected sales = 12 – 10 = 2 additional sales



Receipts = actual sales x receipts per dwelling-house = 12 x £50,000  
= £600,000



Less 



Attributable debt on additional sales = 2 x £17,000


= £34,000 



Transaction costs on all sales = 12 x £1,000



= £12,000



Net receipts









= £554,000





The net receipt is less than the combined assumption and is 



paid to the Government and local authority in the combined ratio










to Government

= £394,373










to the council


= £159,627



Balance available for replacement homes




= £0




Annex E: Consultation criteria


The seven consultation criteria and this consultation



E 1. This consultation document and consultation process have been planned to adhere to the Code of Practice on Consultation issued by the Department for Business Innovation and Skills and is in line with the seven consultation criteria, which are:



1. Formal consultation should take place at a stage when there is scope to influence the policy outcome.


2. Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible. Although this consultation lasts for eight weeks, we believe it is still compliant with the Code of Practice. The consultation period has been set at six weeks in order to provide the opportunity for interested parties to respond to these proposals with the aim of their introduction as soon as possible, subject to the outcome of the consultation and Parliamentary approval of the changes to secondary legislation. These are changes to an existing programme and have been trailed in advance by Government in the housing strategy.


3. Consultation documents should be clear about the consultation process, what is being proposed, the scope to influence and the expected costs and benefits of the proposals.


4. Consultation exercises should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach.


5. Keeping the burden of consultation to a minimum is essential if consultations are to be effective and if consultees’ buy-in to the process is to be obtained.


6. Consultation responses should be analysed carefully and clear feedback should be proceed to participants following the consultation.


7. Officials running consultations should seek guidance in how to run an effective consultation exercise and share what they have learned from the experience.



Confidentiality and data protection



E 2. Any responses to this consultation may be made public by the Department for Communities and Local Government. If you do not want all or part of your response or name made public, please state this clearly in the response. Any confidentiality disclaimer that may be generated by your organisation’s IT system or included as a general statement in your fax cover sheet will be taken to apply only to information in your response for which confidentiality has been specifically requested.



E 3. Information provided in response to this consultation, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004). If you want other information that you provide to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence.



E 4. In view of this it would be helpful if you could explain to us why you regard the information you have provided as confidential. If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances. The Department will process your personal data in accordance with the DPA and in the majority of circumstances this will mean that your personal data will not be disclosed to third parties.



Alternative Formats under Disability Discrimination Act



E 5. If you require this publication in an alternative format (e.g. Braille or audio) please email alternativeformats@communities.gov.uk quoting the title and product code together with your address or telephone number.



Annex F: Summary of consultation questions



[image: image17]


For local authorities




[image: image18]







Q1: We would welcome views on the proposals outlined above
























Q2: Do you agree that information currently provided to prospective Right to Buy purchasers is sufficient?  If not, what else should be included? 
























Q3: Are there further steps which could be taken to ensure that tenants who purchase under Right to Buy know about and understand the implications of home ownership, including their obligations on becoming a leaseholder?
























Q4: We would welcome evidenced assessments of the impact on rural affordable housing of the proposed changes to Right to Buy discounts.



















Q5: We would welcome your views on these proposals



















For local authorities: 









Q6: What proportion of Right to Buy applications are subsequently withdrawn in your area?









Q7: What costs are incurred in managing aborted applications?



















For local authorities: 









Q8: What sources of funding have you used for improvement works in your area?



















Q9: We would welcome views on the proposed approach to projected receipts.



















Q10: We would welcome any information councils can provide on the use of Buyback properties. We would also welcome views on this proposal.



















Q11: Do you have any comments on this proposal?



















Q12: We would welcome views on the calculation of allowable deductions



















Q13: Which model for delivery of replacement housing do you consider the most appropriate, and why?



















For housing associations: 









Q15: If there are any exceptions where administration and debt costs cannot be covered, please provide details.



















Q16: Based on your experience, are you able to provide any evidence on the likely percentage of Right to Buy purchasers on Housing Benefit?



















Q14: How can housing associations and councils be further encouraged to use receipts from Preserved Right to Buy sales to support provision of replacement homes? 














Number of councils














Q1: We would welcome views on the proposals for caps, discount rates and eligibility









Q2: Do you agree that information currently provided to prospective Right to Buy purchasers is sufficient?  If not, what else should be included? 









Q3: Are there further steps which could be taken to ensure that tenants who purchase under Right to Buy know about and understand the implications of home ownership, including their obligations on becoming a leaseholder?









Q4: We would welcome evidenced assessments of the impact on rural affordable housing of the proposed changes to Right to Buy discounts.









Q9: We would welcome views on the proposed approach to projected receipts.









Q10: We would welcome any information councils can provide on the use of Buyback properties. We would also welcome views on this proposal.









Q11: Do you have any comments on the proposal to not amend section 131 of the Housing Act 1995









Q12: We would welcome views on the calculation of allowable deductions









Q13: Which model for delivery of replacement housing do you consider the most appropriate, and why?









Q14: How can housing associations and councils be further encouraged to use receipts from Preserved Right to Buy sales to support provision of replacement homes? 









Q16: Based on your experience, are you able to provide any evidence on the likely percentage of Right to Buy purchasers on Housing Benefit?









------------------------------------


































Q5: We would welcome your views on the proposals that a part of the Right to Buy receipts should be used to pay down the housing debt supportable from the lost income from these additional sales









Q6: What proportion of Right to Buy applications are subsequently withdrawn in your area?









Q7: What costs are incurred in managing aborted applications?









Q8: What sources of funding have you used for improvement works in your area?









Q15: If there are any exceptions where administration and debt costs cannot be covered, please provide details.


































� Right to Buy is available to secure tenants of local authorities and non-charitable housing associations.  Assured tenants of housing associations who were secure tenants and have been transferred with their homes as part of a stock transfer from a local authority to a housing association also have the Right to Buy - this is known as Preserved Right to Buy. Broadly the same terms apply to both schemes.









� Apart from homes covered by an agreement between the local authority and the Secretary of State under section 80B of the Local Government and Housing Act 1989, which, in the main, are new homes built since July 2008









� See paragraphs 55-57 




� � HYPERLINK "http://www.communities.gov.uk/publications/housing/streamliningcouncilhousing" ��www.communities.gov.uk/publications/housing/streamliningcouncilhousing� 




� � HYPERLINK "http://www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing" ��www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing�




� 40 per cent of councils have costs below the 40th percentile.  




� This income stream can only be fully protected if receipts are sufficient to cover allowances, Local Authority assumed income and Government assumed income.  Where receipts fall short, we propose that, after debt and other costs, receipts are shared between councils and Government (broadly in line with current arrangements).




� Office for Budget Responsibility: November 2011 Economic and fiscal outlook




� Currently such agreements are made under section 80B of the Local Government and Housing Act 1989, but post March 2012 will be made under section 174 of the Localism Act 2011. 




� In the current Affordable Homes Programme, some of the additional funds for new affordable homes are generated by conversions. This allows registered providers to raise rents from lower social rents to higher Affordable Rents when the stock is re-let.  The landlord can borrow against the increased rental stream providing the additional funds needed. 




� From 1 April 2012




� The consultation on the draft self financing determinations is available on the Department for Communities and Local Government website at: � HYPERLINK "www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing" ��www.communities.gov.uk/publications/housing/draftdeterminationsselffinancing�




� Based on P1B returns – see � HYPERLINK "www.communities.gov.uk/housing/housingresearch/housingstatistics/housingstatisticsby/socialhousingsales/livetables/" ��www.communities.gov.uk/housing/housingresearch/housingstatistics/housingstatisticsby/socialhousingsales/livetables/�




� Office for Budget Responsibility: November 2011 Economic and fiscal outlook
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Ministerial Foreword

Social housing is an extremely valuable asset. It provides millions of people
with a stable, low cost home to help them get on with their lives. For those
same reasons it is also in much demand. With 1.8m households on the
waiting list, it is vital not only that each social home goes to a household who
needs it, but also that it continues to be occupied by the household to whom it
was given.

Unfortunately, a small minority of tenants try to cheat the system. Whether it
be through subletting a home they have been allocated, often making a large
profit in the process, or lying about their circumstances to get an allocation in
the first place, their abuse of social housing not only deprives of a settled
home those in genuine need who play by the rules, it also comes at a
considerable cost to the taxpayer. The National Fraud Authority estimates that
tenancy fraud costs around £900m per year. Replacing the social homes that
are being unlawfully occupied — to house those who have effectively been
displaced by tenancy fraudsters — would cost several billion pounds.

In recent years, many social landlords have stepped up their efforts to tackle
fraud in their stock. Our investment of £20m has led to an increase in the
number of homes being recovered, but there is still a long way to go. More
landlords need to wake up to the problem, and central Government needs to
play its part too by ensuring landlords have the powers they need to detect
and prosecute fraudsters. At the moment, the incentive to a tenant to cheat is
much greater than both the risk of detection and the penalty incurred. This
cannot continue.

These proposals are about fairness. | want to make clear to anyone choosing
to cheat that they will be found out and can be punished as a criminal. | also
want to clear the obstacles that discourage landlords from taking action,
giving them the powers they need and closing the legal loopholes that allow
those who abuse their tenancies to keep them.

| am determined that social landlords should be able to make best use of their

stock in a way which best meets the needs of their local area. Cutting down
on fraud is a key part of ensuring this happens.

e P

Rt Hon Grant Shapps MP
Minister for Housing and Local Government





The consultation process and how

to respond

Scope of the Consultation

Topic of this
consultation:

Social housing fraud.

Scope of this
consultation:

This paper seeks views on Government
proposals to reduce the prevalence of fraud within
the stock of social housing.

Geographical scope:

The scope of this consultation is limited to
England.

Regulation of social housing is a devolved matter
in Wales and the Department for Communities
and Local Government will continue to consult the
Welsh Government as it develops the proposals.

Impact Assessment:

An impact assessment will be published shortly.

Basic Information

To:

The consultation is aimed at anyone who might
be affected by these proposals. We are especially
keen to hear the views of local authorities
(regardless of whether they own stock), housing
associations, social tenants and organisations
holding data that may be relevant to tenancy
fraud situations.

Body responsible for
the consultation:

The consultation is being run by the Affordable
Housing, Management & Standards Division
within the Department for Communities and Local
Government.

Duration: This consultation will run for 12 weeks from
Wednesday 11th January 2012 to 5pm on 4th
April 2012.

Enquiries: For enquiries, please contact:

Graham.knapper@communities.gsi.gov.uk
Tel. 0303 444 3667

How to respond:

By email to:
socialhousingfraud@communities.gsi.gov.uk

Or by post to:

Social Housing Fraud Consultation
Department for Communities and Local
Government

Zone 1/J9, Eland House

Bressenden Place

London. SW1E 5DU.






After the consultation:

A summary of the responses to consultation will
be published on the Department’s website within
three months of the end of the consultation
period.

Compliance with the
Code of Practice on
Consultation:

The consultation period has been set at the
standard twelve weeks.






Introduction

1. At atime when there are 1.8m households on the waiting list for social
housing and another 250,000 social households are statutorily
overcrowded, it is conservatively estimated that there are at least
50,000 social homes in England being unlawfully occupied’. Recent
woré< has suggested that the number could be significantly higher than
this®.

2. While the term ‘unlawful occupation’ is most commonly taken to mean
the subletting of the whole of a home by the tenant®, it also covers
other activities such as key-selling (where the tenant leaves the
property and passes on the keys in return for a one-off lump sum
payment) and unauthorised succession (where someone
misrepresents their circumstances in order to qualify to succeed to the
tenancy following the previous tenant’s death). Each case involves
someone living in the home who should not be there.

3. Many social landlords have recently stepped up their efforts to crack
down on tenancy fraud; this has resulted in an increase in the number
of social homes being recovered for their proper use. Feedback from
landlords has shown clearly that the problem is not just confined to
London and other big cities, and it is an issue for both local authorities
and housing associations.

4. In spite of the encouraging progress that has been made, it is apparent
that further, stronger measures need to be considered.

5. Most forms of unlawful occupation, including subletting, are civil
matters rather than criminal offences. This means that while the profit
that can be reaped by abusing a social tenancy can be extremely
lucrative, the legal consequences for those breaking the rules tend to
be relatively minor — in most proven cases the legal tenant is simply
required to give back the keys to a property in which they do not live. In
addition to this lack of an effective deterrent, tenancy fraud
investigators argue that they do not have sufficient investigatory
powers, meaning that they can only detect a fraction of the homes
being unlawfully occupied.

! “Protecting the Public Purse 2010 — Fighting fraud against local government and local
taxpayers” Audit Commission, October 2010

2 http://www.experian.co.uk/assets/identity-and-fraud/social-housing-tenancy-press-
release.pdf

% It should be noted that the taking in of lodgers and subletting part of a social home is
allowed in certain circumstances. Page 29 of the following guidance provides further details
on this: http://www.communities.gov.uk/documents/housing/pdf/1396431.pdf






6. The purpose of this consultation is therefore to invite views on whether
existing legislation needs to be strengthened, and, if so, how that might
be done, to reduce the prevalence of tenancy fraud in social housing.
Importantly, we do not intend to remove social landlords’ ability to
pursue each case as a civil matter; rather, we wish to explore if they
require a wider range of enforcement tools.

7. The extent of the problem is discussed in chapter one, the existing law
in chapter two and the proposals for dealing with the problem in
chapter three.

8. The consultation is aimed at anyone who might be affected by these
proposals. We are especially keen to hear the views of local authorities
(regardless of whether they own stock), housing associations, social
tenants and organisations holding data that may be relevant to tenancy
fraud situations.

9. This paper is concerned only with the law as it affects England.

10. This consultation is conducted in line with the Code of Practice on
Consultation and falls within the scope of the Code.





Chapter 1

Extent and nature of the problem

11.

12.

13.

The Audit Commission has estimated that there are at least 50,000
unlawfully occupied social homes in England - 2.5% of stock in London
and 1% of stock elsewhere. Since increasing their efforts to reduce
tenancy fraud, many London landlords have said that they believe the
rate there to be at least 5%. The National Fraud Authority has
estimated that tenancy fraud costs around £900m per year. Replacing
those unlawfully occupied social homes — to provide homes for those
households who have effectively been displaced by tenancy fraudsters
- would cost several billion pounds.

The reason for the difference in frequency of unlawful occupation
between London and the rest of the country is most often attributed to
the higher difference in the capital between social rent and market rent.
With the former being, on average, less than 50% of the latter, a tenant
in London can make a substantial profit by charging market rent to the
subtenant while they continue to pay the much lower level of social rent
to the landlord. Cases of tenants making in excess of £10,000 per year
per property have been uncovered by some London landlords.

In areas of the country where there is little difference between the two
types of rent, it appears that subletting is less often for profit than in
London and more often as a favour to friends or family to help them
‘jump the queue’. Some landlords believe that succession fraud is more
prevalent than subletting in their stock.

Current rates of recovery

14.

Results from social landlords have shown quite clearly that tenancy
fraud is not confined to London. While London landlords have,
generally, been tackling the problem for a little longer than those
elsewhere (some recovering in excess of 100 properties a year), recent
grant funding from central Government has encouraged landlords
nationwide to address the problem. Despite often being less
experienced and having fewer staff dedicated solely to tenancy fraud,
some landlords outside London have recovered more than 50
properties each per year and expect that figure to grow as they build
their levels of expertise.

15.While no data are collected centrally on the success rates of housing

associations, the number of unlawfully occupied local authority-owned
homes recovered is recorded. Around 1000 local authority-owned
properties were recovered in 2008/09. The figure for 2010/11 was
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16.

17.

approximately 1800. A number of landlords have also indicated that the
number of voluntary tenancy terminations increased when they began
to publicise their crackdowns. These are not included in the above
figures.

Central Government has also promoted joint working between local
authorities and the housing associations in their areas. Often having
more resource, experience and expertise, it is not uncommon for a
local authority to undertake work in a housing association’s stock in
return for nomination rights to any properties they recover. In some
cases, local authorities have used grant funding given by central
Government solely to investigate the stock of the housing associations
in their area. In light of the fact that many housing associations have
recently increased their commitment to tackling tenancy fraud, it is a
reasonable assumption that the number of housing association homes
being recovered has increased over the past couple of years.

It is important to note that, despite this encouraging upward trend in the
rate of recovery, many social landlords believe that they are still merely
scratching the surface.

Profiles

18.

19.

Feedback from landlords strongly suggests that there is no such thing
as a typical tenancy fraudster. An exercise carried out by a landlord in
the Midlands, for example, showed that their investigatory work, albeit
based around a relatively small number of tenancies, did not have a
significantly disproportionate impact on any particular social group.
There is also no typical ‘recovered’ home - while some landlords target
high-rise properties, others focus their efforts on family-sized homes or
those in central locations.

Many landlords have reported that when they uncover tenancy fraud
they also uncover other types of fraud. Housing Benefit and Council
Tax Single Person Discount fraud appear to be the most common
related types, with visa overstays and serious organised crime also
having been detected.

Subtenants

20. Although it is often believed that the person who is occupying the home

in place of the legal tenant is fully aware of and complicit in the
deception, it has been found that in many instances this is not the
case. Where a member of the public has answered an advert in the
newspaper or gone through a letting agent, there is often a
presumption on their part that everything is legitimate, especially when
they are charged market rent for the property and have paid a deposit
in advance. The first time many of these subtenants are aware that
their ‘landlord’ is in fact the named tenant of a social home is when the
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housing provider contacts them during a tenancy audit or following a
tip-off from a neighbour.

21.Many of these subtenants are able to provide detailed information
about their stay in the property and so are often valuable sources of
evidence for the housing provider when seeking to evict the named
tenant.

22.Landlords have reported that virtually no subtenants subsequently
present themselves to the council as homeless when they leave the
property, while feedback has shown that only around 5% of named
tenants asked to be rehoused once they have been evicted for tenancy
fraud. In many cases, councils refuse to add them to the waiting list as
they no longer consider they owe the now ex-tenant the main
homelessness duty, deeming that person to have made themselves
intentionally homeless.
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Chapter 2

Tackling tenancy fraud within the
existing law

23.Tenancy fraud takes a number of forms. Below is a list and brief
explanation of the main types of tenancy fraud:

Civil matters

Subletting

24.While current law allows, in certain circumstances, social tenants to
take in lodgers or sublet part of their properties, subletting the whole of
the property is prohibited. This form of tenancy fraud is a civil matter
only. In this sense it is no different from any other breach of civil
statutory rules or of a contract. As with any other breach of contract, a
landlord can apply to the court for a remedy, i.e. possession.

25. A tenant who has unlawfully sublet the whole of the property remains a
tenant until such time as they leave or are evicted as a result of
possession proceedings. However, if they are no longer in occupation
then they may lose their status (becoming a common law tenant, i.e.
one without statutory protection) which makes possession easier to
obtain.

26.A landlord could also recover damages and costs in cases of unlawful
subletting. However, the amount of financial compensation would be
limited by the fact that rent was still being paid to the landlord at the
expected rate, and the prospects for recovery of any damages
awarded would not be particularly strong.

Key-selling

27.The practice of key-selling differs from that of subletting in that, in
practice if not in law, the legal tenant usually severs all ties with the
property in return for a lump-sum payment. While this practice is
believed to be less common than subletting, it similarly constitutes a
breach of contract and the landlord can recover possession in the
same way.

Unauthorised assignment (including by mutual exchange)

28.Assignment is the formal legal transfer of the letting agreement from
one tenant to another. The effect of a valid assignment is that, broadly,
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the new tenant takes on the rights and responsibilities of the previous
tenant.

29. Assignment of a tenancy is only possible in certain circumstances. If
there is an unauthorised assignment, e.g. the tenant goes ahead
without first obtaining the landlord’s consent, the exchange will be
treated as an invalid assignment. If the tenant obtains the landlord’s
consent by deception, e.g. providing false information, landlords can
take action for possession on the basis that there has been a breach of
the tenancy agreement and that the assignment is legally ineffective.

Wrongly claimed succession

30.When a social tenant dies, there are certain circumstances in which a
spouse or family member can succeed to the tenancy. While the
category of person who can succeed is wider for secure than assured
tenancies, for both types there is a requirement that the successor was
living with the tenant at the time of the tenant’s death (and for certain
categories of people for at least a year prior to the tenant’s death).

31.Some people seek succession to a social home by virtue of claiming to
fulfil the criteria when they were in fact either not residing with the
previous tenant for the necessary period of time or do not fall into the
category of person entitled to succeed. A landlord can then seek
possession as they would against a trespasser after serving a notice to
quit. The occupant can defend possession proceedings by claiming
that they have succeeded legitimately.

Criminal offences

Right to acquire/Right to buy fraud

32.This type of fraud involves the tenant providing misleading information
when seeking to purchase the property they are renting from their
social landlord regarding such details as how long they have lived in
the property.

33.As a general rule, this type of fraud is illegal and can be dealt with in
the criminal courts.

34.1t should be remembered that wherever tenancy fraud is undetected,
the registered tenant may ultimately attempt to purchase the property
under the right to buy or right to acquire and so obtain a significant
discount on the price.

Obtaining a tenancy through false statement

35.This is where a tenant knowingly or recklessly made a false statement
in order to gain a tenancy. Section 171 of the Housing Act 1996 makes
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it an offence to provide false information, or knowingly withhold
relevant information, in relation to an application for housing
accommodation.

Current penalties

36. For civil matters, the consequences of tenancy fraud are limited to the
loss of the tenancy, damages and costs, subject to the practical limits
on the latter two mentioned above. Criminal liability (and penalties such
as fines or imprisonment) is not available in the existing law.

37.Confusion often arises when the media report that a person has been
jailed for subletting. In fact, subletting is often linked to types of fraud
that are in themselves criminal (e.g. housing benefit fraud), and in such
cases criminal penalties can be handed down specifically for that
criminal act rather than for the subletting itself.

38.Recently, some social landlords have attempted to pursue instances of
subletting as criminal offences using the Fraud Act 2006, but we are
not aware that any defended case dealing solely with subletting has
been successful. The Fraud Act offences require the accused person
to have actively made a false representation, failed to disclose
information where there is a legal duty to do so, or dishonestly abused
a position which requires him or her to safeguard someone else’s
financial interests.

39. Although it is conceivable that some cases of tenancy fraud might fall
within these provisions, there are very many (likely most) that would
not. This is because tenancy fraud can be carried out without positive
misrepresentations being made to the landlord, i.e. the tenant is silent
on the matter rather than actively telling the landlord they are not doing
it; there are no generally-applicable legal duties of disclosure (except in
relation to housing benefit), i.e. the tenant is under no obligation to
inform the landlord that the tenancy agreement has been breached or,
where something is prohibited in statute, that the law has been broken;
and the landlord and tenant relationship is not usually seen as one
where the tenant has special responsibilities to look after the landlord’s
financial interests (unlike, for example, a trustee).

40.Therefore, it is the Department’s view that there would be significant
practical barriers to reliance on these offences to create any specific or
general deterrence against tenancy fraud.

Intention to return

41.While it is a condition of both a secure and an assured tenancy that the
property must be used as the tenant’s only or principal home, case law
has established that a tenant can live elsewhere but still retain the
tenancy to the property if they can prove they intend to return to it. This

15





intent can be demonstrated by such means as keeping furniture or
other possessions in the home.

42.The courts currently apply a case-by-case approach — a sufficiently
long absence will create a presumption that the tenancy has been
abandoned, but the tenant can refute this by showing a ‘substantial,
formal, outward and visible sign’ of an intention to return within a
reasonable time. However, landlords have said that, in practice, the
intention to return defence has allowed tenants to be away for years at
a time and still retain their tenancy. This in turn can deter landlords
from pursuing cases against non-occupying tenants.

Landlords’ methods of detection

43. At present, landlords use a variety of tactics to detect and tackle
tenancy fraud. The main ones are:

Dedicated staff

44. An increasing number of landlords take the view that employing
specialist officers is the most effective way of recovering properties,
although their use is still far from universal. Generally, a dedicated
officer should be aiming at recovering between 25 to 30 properties a
year, although some officers recover as many as 50. It is often the
case that a larger number of homes are recovered in the first year of
work, reducing thereafter as there are fewer ‘easy wins’.

Tenancy audits

45.Many landlords conduct tenancy audits, i.e. knocking on tenants’ doors
to verify occupation. Doing this can be very time and resource
intensive, so most landlords audit only a proportion of their stock each
year or adopt a risk-based approach by targeting properties in specific
locations.

46.In order to speed up the audit process, some landlords take a photo of
the tenant when the tenancy is issued and keep it on file. When the
tenant’s home is subsequently audited, a simple reference to the file
can reduce substantially the amount of time needed to verify that
person’s identity.

Data matching

47.An increasing number of landlords are using data matching to identify
fraud. Many start by doing an internal match of the various different
sets of records they keep before going on to use a credit reference
agency. In addition to highlighting cases of a tenant being registered at
more than one address, such checks can flag up instances of bank
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accounts being registered at multiple addresses and even tenants who
have died.

Tip-offs

48. Around half of all identified cases of unlawful occupation are believed
to be detected thanks to information supplied by members of the
public. Local residents are often best placed to notice if new
neighbours arrive or the old ones move away. Raising awareness via
posters, leaflets or adverts in local newspapers can therefore be
invaluable.

49.While tip-offs are an invaluable source of information, they represent
only the start of a process that will rely on one of the tools mentioned
above to verify tenancy fraud and then build a credible case.

Data sharing powers

50.The Data Protection Act 1998 requires organisations to process
personal data in a fair and proportionate way. Eight principles govern
the handling of personal data and strict criteria need to be met if data is
to be shared. Under this Act, data sharing must be fair and lawful.

51.Currently, tenancy fraud investigators use section 35* of the Act to
obtain data from other organisations. However, this section does not
allow them to compel organisations to supply personal data when
asked, and there is also no general statutory power to share data on
which the requesting body can rely.

52.As a result, many tenancy fraud investigators find it difficult to obtain
data from other organisations. Some have commented that getting data
can depend on the interpretation of legislation by the individual person
handling the request, and as a result there is a lack of consistency of
response. Others have commented that some organisations refuse
even to consider requests for non-criminal matters.

53. While section 29(3) of the Act can be used for criminal offences, like
section 35 it does not require those asked for data to comply with the
request.

* Section 35 (2) of the Data Protection Act 1998: Personal data are exempt from the non-
disclosure provisions where the disclosure is necessary: a) for the purpose of, or in
connection with, any legal proceedings (including prospective legal proceedings), or b) for the
purpose of obtaining legal advice
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Chapter 3

Strengthening landlords’ powers
to tackle tenancy fraud

54.Landlords investigating tenancy fraud make two main points:

a) the potential legal consequences for a tenant who commits
tenancy fraud are inadequate and do not act as a meaningful
deterrent; and

b) the lack of access they have to data means that their powers of
detection and prosecution are severely limited.

55. Parallels are often drawn with housing benefit fraud, where financial
penalties and custodial sentences are available to courts and
investigators have wide access to data - their powers include being
able to compel (rather than just request) third parties such as the
suspect’s employer, landlord, banks and utility companies to provide
reasonable information on receipt of a request from an authorised
officer.

56.The Government is concerned that the current legal consequences for
tenancy fraudsters and investigatory powers available to social
landlords contribute to the fact that tens of thousands of social homes
are being misused.

57.Nothing contained in the proposals below would remove a social
landlord’s ability to prosecute tenancy fraud as a civil matter, rather
they would be able to consider what the best enforcement approach is
in the context of each particular case.

e Criminal enforcement

58.We are considering whether a new criminal offence of social housing
tenancy fraud is necessary and proportionate. Criminal penalties could
take the form of a fine, or a custodial sentence, or both. In addition,
measures could be introduced to allow for any profits to be confiscated
and for a restitutionary payment to be made to the landlord.

59.If a new criminal offence were to be created we propose that it should
be able to be tried either in the Magistrates Court or in the Crown
Court. The maximum sentence the Magistrates Court could impose
would be 6 months imprisonment and a fine of £5,000. A Crown court
can impose substantially greater penalties. As a starting point we are
proposing that a suitable maximum penalty for tenancy fraud might be
two years imprisonment and a fine of up to £50,000.

Do you agree that a new criminal offence should be created?
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What would you consider to be a suitable maximum penalty for a Crown
court conviction for tenancy fraud?

e Give a broad definition to ‘tenancy fraud’

60. We are considering whether a broad definition of ‘tenancy fraud’ would
be appropriate. We would want to include at least the main forms, e.g.
subletting the whole, key-selling and unauthorised assignment. We
would welcome views on whether other forms of tenancy fraud should
be covered by a new criminal offence and, if so, which ones.

Do you agree with our core proposal to give a broad definition to ‘tenancy
fraud’? Which forms which should be included?

e Allow restitutionary payments to be made to social
landlords

61. Currently, the Proceeds of Crime Act can be used to confiscate money
made from certain kinds of criminal activity; however, this money goes
back to the state rather than to the person or organisation against
whom the offence was committed.

62.We propose allowing restitutionary payments to be made to the social
landlord in whose stock tenancy fraud was committed. Payments of
this nature would allow a landlord to recoup, in both civil and criminal
cases, any money the tenant made using the landlord’s property
(independent of any loss to the landlord). Such an order could be made
at the discretion of the court trying the offence, and any sum ordered to
be paid could be recovered from the defendant as a debt owed to the
landlord.

Do you agree that restitutionary payments should be introduced and, if so,
should be available in both the civil and the criminal court?

e Extend local authorities’ powers of prosecution to cover
tenancy fraud related issues

63. Local authorities already have the power to bring criminal prosecutions
for housing benefit fraud, certain road traffic offences and other
offences set out in statute and committed in their area. This proposal
would add tenancy fraud to the list of matters for which they have the
power to prosecute.

64.We do not think it would be practicable to give the same power to
housing associations without raising questions around their possible
reclassification from private sector to public sector bodies, although
common law gives them the right to bring private prosecutions in
respect of criminal offences.
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65.1n the event that local authorities could prosecute for tenancy fraud
matters, it would be possible for them to do so on behalf of housing
associations.

Do you agree that powers of prosecution should be extended in this way?

e Introduce powers for investigators to compel certain
named categories of organisation to comply with local
authorities’ requests for data

66.As already indicated, social landlords currently have comparatively few
powers to obtain data necessary to detect and tackle tenancy fraud
effectively. While criminalisation alone would remove any doubt about
the legality of sharing data, it would not oblige dataholders to do so.

67.Some existing legislation includes explicit ‘gateways’ by which
information can be disclosed or received for particular purposes. Such
gateways may be permissive (creating a discretionary power to
disclose or receive data) or mandatory (compelling data to be
transferred in certain circumstances). We are considering whether to
create a mandatory gateway that would ensure local authorities could
access data relevant to their investigations from certain types of named
organisation. Organisations obliged to provide data on request would
face a criminal penalty for non-compliance. We propose a penalty
similar to that currently in place for non-compliance with data requests
for housing benefit fraud investigation purposes.

68. As with powers of prosecution, and for the same reclassification
reasons, we would not look to give this power to housing associations.
However, a local authority would be able to use any new data access
powers to investigate potential fraud in a housing association’s stock.

69. There are already many examples of joint working throughout the
country between the two types of providers. One common arrangement
involves a local authority using its resources to investigate a housing
association’s stock in return for nomination rights to any properties
recovered. We envisage joint working arrangements being extended to
enable housing associations to benefit from any new powers given to
local authorities.

70.While we would welcome views on which categories of organisation
should be covered by a mandatory gateway, we propose that it should
include, as a minimum, banks, building societies and utility companies.
Feedback from landlords has suggested that they hold data that would
be important in detecting fraud.’

® Data sharing can be mutually beneficial. Defra will shortly be consulting on measures to
tackle bad debt in the water industry. Proposed measures include encouraging holders of
data on occupancy to share data with water companies to enable them to effectively pursue
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71.1t is important to note that local authorities already have the power to
oblige data-holders to supply data for other matters. Therefore,
pursuing this option would not so much be granting a new power as
extending the application of an existing one.

Do you agree that a mandatory gateway should be introduced?

Do you agree that a mandatory gateway should cover banks, building
societies and utility companies? Should other data holders be included?

e Review the ‘intention to return’

72.In order to prevent cases whereby a tenant can live away from the
property for a substantial period of time and still maintain their tenancy,
we would look to clarify when an ‘intention to return’ can prevent a
landlord from gaining possession of a home not being occupied by the
tenant.

73. There will clearly be times when a tenant has a very good reason for
not living in the property, e.g. a stay in hospital, and any new rules
would seek to differentiate between voluntary and unavoidable or
necessary absences.

What would constitute a reasonable period of time for a tenant to be
absent before a landlord could legitimately seek possession and what
would constitute valid reasons for a tenant’s non-occupancy?

e Level the playing field for secure and assured tenancies

74.When a secure or introductory tenant sublets the whole of their
property, they necessarily lose their secure or introductory status and
cannot regain it even if the sub-tenancy is subsequently ended.
However, an assured tenancy is lost only for as long as the assured
tenant is no longer occupying the property as their only or principal
home.

75.We propose that assured tenancies be brought into line with secure
tenancies, meaning that status cannot be regained once the whole of
the property has been sublet.

Do you agree that assured tenancy status should not be able to be
regained once the whole of the property has been sublet?

Possible use of new powers

debtors. The consultation can be found in due course at:
http://www.defra.gov.uk/consult/open.
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76.We are keen to hear how landlords would use any new powers they
were given, especially regarding the frequency with which they would
demand data using a mandatory gateway and the number of times they
would choose to use a criminal rather than a civil prosecution. We
would also like to hear from holders of data about the costs of
processing requests for data.

As a social landlord, which factors would you consider when deciding
whether to pursue a case using the criminal rather than civil route, e.q.
strength of evidence, length of time the home had been unlawfully
occupied, amount of money involved, history of the tenant, etc.? How often
do you think you would pursue cases using the criminal rather than civil
route?

As a social landlord, how would the creation of a new criminal offence
influence the likelihood of you taking cases of tenancy fraud to court rather
than simply accepting a tenant’s voluntary termination of their tenancy?

As a local authority, how many requests for data for matters related to
tenancy fraud would you envisage submitting per year, and to what type of
organisation would you expect the majority of your requests to be
submitted?

As a data-holder, what do you believe would be the unit cost of processing
a data request?
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Questions
Q1. Do you agree that a new criminal offence should be created?

Q2. What would you consider to be a suitable maximum penalty for a Crown
court conviction for tenancy fraud?

Q3. Do you agree with our core proposal to give a broad definition to ‘tenancy
fraud’? Which forms should be included?

Q4. Do you agree that restitutionary payments should be introduced and, if
so, should they be available in both the civil and the criminal court?

Q5. Should local authorities have the power to prosecute for tenancy fraud?
Q6. Do you agree that a mandatory gateway should be introduced?

Q7. Do you agree that a mandatory gateway should cover banks, building
societies and utility companies? Should other data holders be included?

Q8. How should the ‘intention to return’ be amended? What would be an
appropriate period of time for which a tenant could be absent? What would
constitute a necessary absence and what would constitute a voluntary
absence?

Q9. Should assured tenancies be brought into line with secure tenancies,
meaning that status cannot be regained once the whole of the property has
been sublet?

Q10. As a social landlord, which factors would you consider when deciding
whether to pursue a case using the criminal rather than civil route, e.g.
strength of evidence, length of time the home had been unlawfully occupied,
amount of money involved, history of the tenant, etc.? How often do you think
you would pursue cases using the criminal rather than civil route?

Q11. As a social landlord, how would the creation of a new criminal offence
influence the likelihood of you taking cases of tenancy fraud to court rather
than simply accepting a tenant’s voluntary termination of their tenancy?

Q12. As a local authority, how many requests for data for matters related to
tenancy fraud would you envisage submitting per year, and to what type of
organisation would you expect the majority of your requests to be submitted?

Q13. As a data-holder, what do you believe would be the unit cost of
processing a data request?
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Preamble

This direction as to the general requirements for the accounts of private
registered providers (RPs) of social housing is made by the Regulator of
Social Housing (the regulator) in exercise of the powers conferred on it by
section 127 of the Housing and Regeneration Act 2008 and after consultation
with such bodies appearing to the regulator to be representative of RPs as it
considered appropriate.

This direction is made without prejudice to the regulator’'s power to make
specific directions under the provisions of the Housing and Regeneration Act
2008. Where reference is made to any legislation, standard or guidance
which is subsequently amended or replaced, then the later publication should
be taken to apply to this direction until such time it is revised.

Citation and commencment

3

This direction is called the Accounting Requirements for Private Registered
Providers of Social Housing Direction 2012 and has effect in relation to
periods of account beginning on or after 1 April 2012. This direction
supersedes the requirements of the Accounting Requirements for Registered
Social Landlords General Determination 2006. The 2006 Determination
continues to apply to accounts for periods beginning before 1 April 2012
although earlier adoption of the 2012 direction is permitted.

This direction applies to RPs in terms of the preparation of their accounts®
and to profit-making RPs only in so far as their accounts relate to social
housing activities?.

Interpretation

5

Words and expressions used in this direction shall, unless the context
requires otherwise, have the following meanings.

‘accounting policies” means those principles, bases, conventions, rules and
practices that specify how the effects of transactions and other events are to
be reflected in the financial statements as determined by Financial Reporting
Standard 18 ‘Accounting Policies’.

“accounts” means the RP’s financial statements which consist of the balance
sheet, the income and expenditure account, the cash flow statement, the
notes to the accounts and any other such statements required to conform to
generally accepted accounting practice.

“associate” means a body of which the RP is a subsidiary, and any other
subsidiary of that body or of another subsidiary of that body, as defined in
section 256 of the Companies Act 2006 and section 271 of the Housing and
Regeneration Act 2008.

! Housing and Regeneration Act 2008 s127(1)
2 Housing and Regeneration Act 2008 s127(2)





“balance sheet” means the balance sheet required for the purposes of:

(a) Section 39(1) of the Industrial and Provident Societies Act 1965; or
(b) Section 135(3)(b) of the Housing and Regeneration Act 2008; or
(c) Section 396(1)(a) of the Companies Act 2006;

“pbalance sheet date” means the date as at which the balance sheet was
prepared.

“board” means the governing body of an RP.
“company” means a company incorporated under any Companies Act.

“designated reserve” means those unrestricted reserves of an RP which have
been earmarked by the board for a particular purpose.

“director” means a member of the board of the RP.

“disposal proceeds fund” means the sums standing in the disposal proceeds
account of an RP calculated and disclosed in accordance with directions made
under section 177 of the Housing and Regeneration Act 2008.

“financial assistance” is defined by section 19 of the Housing and
Regeneration Act 2008.

“general needs housing” covers the bulk of housing stock for rent. It includes
both self-contained and hostel/shared housing units and bedspaces. General
needs housing is stock that is not designated for specific client groups or
investment programmes. General needs housing includes temporary social
housing provided under Part 6 of the Housing Act 1996.

“generally accepted accounting practice (GAAP)” includes statutory
requirements, statements of standard accounting practice, financial reporting
standards, statements of recommended practice and Urgent Issues Task
Force pronouncements which are applicable to the organisation concerned.

“group” means a parent organisation together with that organisation’s
subsidiary and associate organisations as defined by section 271 of the
Housing and Regeneration Act 2008.

“housing for older people” means social rental accommodation with rules
designed to ensure it is made available to older people typically (although not
exclusively) aged 55 and older. Homes should be described as housing for
older people if they are intended for older people and they either incorporate
a range of basic facilities and special design features, the age of tenants
actually resident is not a defining feature.

“income and expenditure account” means the revenue account required for
the purposes of:





(a) Section 3(2) of the Friendly and Industrial and Provident Societies Act
1968; or

(b) Section 135(3)(a) of the Housing and Regeneration Act 2008; or

(©) the profit and loss account referred to in section 396(1)(b) of the
Companies Act 2006

“Industrial and Provident Society” means a body registered under the
Industrial and Provident Societies Act 1965.

“larger registered provider” means an RP which owns and manages more
than 1,000 units of accommodation on the first day of the period of account.

“non-regulated element” refers to the activities, organisations or parts of
organisations carrying out non-social housing activity within an RP, as defined
by the regulator in its Governance and Financial Viability standard within the
Regulatory Framework.

“notes to the accounts” means notes to the balance sheet, the income and
expenditure account and (if required) the cash flow statement.

“period of account” means the period to which the income and expenditure
account relates.

“provision” means a liability that is of uncertain timing or amount, to be
settled by the transfer of economic benefits.

“recycled capital grant fund” means the cumulative amount, less amounts
used, of Recoverable Capital Grant retained by an RP within its own finances
to be used in place of capital grant for eligible uses, in accordance with
sections 32 and 33 of the Housing and Regeneration Act 2008.

“Registered Provider” means a body registered with the regulator under
section 112 of the Housing and Regeneration Act 2008.

“restricted reserve” means those reserves of an RP which are only
expendable in accordance with the wishes of the funder, donor or regulatory
body.

“senior management team” refers to those persons having authority or
responsibility for directing or controlling the social housing activities of the
RP.

“social housing” means low cost rental (including Affordable Rent properties)
or low cost home ownership accommodation, for people whose needs are not
adequately served by the commercial housing market, as defined in sections
68 to 71 of the Housing and Regeneration Act 2008 and additionally those
properties identified as social housing in section 77 of the Housing and
Regeneration Act 2008.





“social housing activities” means accommaodation, facilities or services
provided by a registered provider in connection with the provision of social
housing or its management.

“social housing lettings” means activities associated with the management,
repair and maintenance of social housing accommodation and housing
services provided with that accommodation.

“SORP” means the ‘Statement of Recommended Practice: Accounting by
registered social housing providers’ issued jointly by the National Housing
Federation, Community Housing Cymru and the Scottish Federation of
Housing Associations, as amended or re-issued from time to time.

“Standards” refer to those requirements published as a part of the regulatory
framework under sections 193 and 194 of the Housing and Regeneration Act
2008.

“supported housing” applies to housing that is purpose designed or
designated to provide support for a particular client group. In the absence of
either of these two conditions, housing is general needs. Just providing
support through Supporting People services on its own does not make
housing supported housing.

Purpose designed supported housing includes buildings that are specially
designed or remodelled to encourage independent living or the adjustment to
independence. There must be support services provided by the landlord or
another organisation.

Designated supported housing includes properties that have some or no
purpose design features, but which provide accommodation for a specific
supported housing client group with support services in place to enable
independent living or the adjustment to independence. The support services
can be provided by the landlord or another organisation;

“undertaking” has the same meaning as in section 1161(1) of the Companies
Act 2006.

“unit of accommodation” means, in the case of supported accommodation or
a hostel, accommodation which is provided for one individual and, in any
other case, a dwelling and

“void losses” means income lost as a result of property that is available for
letting that has not been let.

For any terms which are not defined above refer to the Companies Act, SORP
and UK GAAP or other appropriate relevant legislation.

Information in specified form

6 Any requirement in this direction to prepare information in a specified form
shall be satisfied if it is prepared in a form substantially to the same effect.

Materiality





7

Unless stated otherwise, amounts which in a particular context of any
provision of this direction are not material may be disregarded.

Group structures

8

Where the RP is the parent organisation within a group structure, that RP
shall prepare group financial statements in accordance with the requirements
of Financial Reporting Standard 2, ‘Accounting for subsidiary undertakings’.

General accounting requirements

9

10

Every RP shall keep proper accounting records in a form which enables the
revenues, costs, assets and liabilities of, or reasonably attributable to, social
housing, to be reported as such or as other activities, having regard to the
terms of any standards or guidelines issued from time to time by the social
housing regulator.

The accounts presented shall comply with the requirements of this direction,
SORP (where applicable) and UK GAAP (as far as applicable) with respect to
the form and content of the balance sheet and income and expenditure
account and any additional information to be provided by way of notes to the
accounts.

Balance sheet and income and expenditure statement

11

12

13

14

15

The balance sheet shall give a true and fair view of the state of affairs of the
RP as at the end of the period of account. The income and expenditure
account shall give a true and fair view of the surplus or deficit incurred by the
RP for the period of account. Where there are material levels of non-
regulated elements then segmental information should be provided for the
social housing activities.

Where the accounts are prepared on a basis other than going concern, a
statement to that effect should be included in those accounts.

Accounting policies used by an RP shall be those which are most appropriate
to its particular circumstances for the purpose of giving a true and fair view.

The amount of any item shown shall be determined on an accruals basis, and
in particular:

(a) only surpluses realised at the balance sheet date shall be included in
the income and expenditure account; and

b) all liabilities and deficits which have arisen or are likely to arise in
respect of the period of account to which the accounts relate shall be
taken into account, including those which only become apparent
between the balance sheet date and the date on which it is signed on
behalf of the board.

Where it is necessary to depart from the requirements of this direction, so as
to give a true and fair view of the state of affairs of an RP and of its income
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17

18

19

20

and expenditure, in accordance with the duties imposed by section 3(1) and
(4) of the Friendly and Industrial and Provident Societies Act 1968, sections
135 to 138 of the Housing and Regeneration Act 2008, section 393(1) of the
Companies Act 2006, the SORP or UK GAAP then:

(a) nothing in this direction shall prevent such a departure; but

(b) particulars of any such departure, the reasons for it and its effect
shall be given in a note to the accounts.

Nothing in this direction shall prevent the accounts giving more information
than is required by this direction.

Where the accounts are to be circulated by the RP to persons who are not
members, a copy of the auditor's report, or where appropriate the
accountant’s report, on those accounts shall be circulated at the same time.

The accounts of the RP shall:
(a) show the date on which they have been approved by the board;

(b) be signed on behalf of the board in accordance with the rules of the
RP and in accordance with the legislative provisions under which it is
established.

For the purposes of complying with paragraph 18, where the RP is both a
registered charity and a company, the requirements in respect of a registered
charity shall apply.

The corresponding amount, if any, for the previous period of account shall be
shown against each item in the balance sheet and the income and
expenditure account.

Notes to the accounts

21

22

23

24

Every larger RP shall show the information specified in Part 1 of the Schedule
to this direction.

In providing the information required by Part 1 of the Schedule to this
direction, lines with a nil value can be omitted and lines where the value is
not material can be aggregated.

Every RP shall include in the notes to its accounts the information shown in
Part 2 of the Schedule to this direction in so far as it is applicable to social
housing activities. Where there are material levels of non-regulated activities
then the notes should show separately the amounts applicable to social
housing activities.

In providing the information required by the Schedule to this direction the
corresponding amount, if any, for the previous period of account shall be
shown.





The schedule

To the accounting requirements for private registered social housing providers
Accounting direction 2012

Part 1

Note A - Particulars of social housing turnover, operating costs and operating

surplus

Turnover Operating Operating

Surplus
costs /(deficit)
£ £ £

Social housing lettings (Note B)

Other social housing activities:
Current asset property sales
Charges for support services
Other

1. Private Registered Providers completing this note must complete Note B. The requirement to
complete this note is set out in paragraphs 21, 22 and 24 of the direction.

2. Where, in the opinion of the board, it is necessary, in order for the financial statements to
show a true and fair view, additional lines analysing ‘other social housing activities' should be
included in this note. In this context it is suggested that a materiality level of 5% of social
housing turnover or costs is applied.





Note B — Segmental Analysis: Particulars of income and expenditure from

social housing lettings

General Supported

needs housing and
housing for
older people
Income £ £

Rent receivable net of
identifiable service charges

Service charge income

Charges for support
services

Other revenue grants

Turnover from social
housing lettings

Expenditure
Management

Service charge costs
Routine maintenance

Major repairs expenditure
Bad debts

Depreciation of housing
properties

Impairment of housing
properties

Other costs

Operating costs on
social housing lettings

Operating
surplus/(deficit) on
social housing lettings

Void losses

Other
social
housing
lettings
£

2XX1

Total

£

2XX0

1. Rent receivable should be computed net of any voids, which are disclosed as a
separate item on Note B and should differentiate between social rent and Affordable

Rent.

10





2. Other costs should be analysed separately where material (in this context it is
suggested that a materiality level of more than 5% of total operating costs on social
housing lettings).

3. Additional categories of social housing may be included depending upon the
nature of the services provided by the RP.

11





Part 2
Other information to be shown in the accounts
Establishment of Private Registered Provider

1 A statement of the legislative provisions under which the Private Registered
Provider of social housing is established.

Financial reporting standards

2 Whether the accounts have been prepared in accordance with applicable
financial reporting standards, the Statement of Recommended Practice
(SORP), ‘Accounting by registered social housing providers’, issued from time
to time by the National Housing Federation, and this direction. Particulars of
and reasons for any material departures from these standards, SORP or
direction and the reasons for any such departure. “Financial reporting
standards” in this paragraph has the same meaning as “Accounting
standards” in section 464(1) of the Companies Act 2006. “Applicable” has
the same meaning as in section 464(2) of the Companies Act 2006.

Accounting policies

3 RPs should ensure that, for all material items, they adopt accounting policies
most appropriate to their circumstances for the purpose of giving a true and
fair view, with sufficient information disclosed to enable stakeholders to
understand them.

4 The SORP lists those accounting policies which should be disclosed as
appropriate by not-for profit RPs. It is unlikely that for-profit RPs will be
subject to the SORP. All RPs should disclose, where applicable and in relation
to social housing activities, policies in regard to:

(a) general accounting policies;

(b) supporting people income and expenditure;
(c) designated reserves;

(d) restricted reserves;

(e) housing properties;

(f) valuation of housing properties;

(9) interest costs;

(h) capital grants;

(i) property disposals;

(j) cash balances;
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(k) financing;

() investments;

(m) share capital;

(n) related parties;

(o) group accounts;

(p) retirement benefits; and

(q) start-up costs.

Attention is drawn to the SORP paragraph on ‘Application of accounting

standards’ which sets out how particular Financial Reporting Standards and

Statements of Standard Accounting Practice are relevant to appropriate RPs.
Transparency in reporting of social housing activities
5 Accounting statements prepared shall:

e describe the basis of any apportionment or allocation of revenues, costs,

assets and liabilities between the RP and any associate, subsidiary or

other group member;

e specify the revenues, costs, assets or liabilities which have been so
apportioned or allocated; and

o specify which businesses, activities or associates, subsidiaries or other
group members have been involved in the apportionment or allocation

6 Every RP shall demonstrate a transparency in the flow of funds and
transactions between associated or non-regulated parts of the business.
They must identify amounts attributable to regulated and non-regulated
activities and provide a statement showing a summary of material
transactions and recharges between such parts of their business.

7 Disclosures should make clear the amounts related to the provision of social
housing activities.

Board report and operating and financial review

8 The accounts should contain a directors’ report or, where the primary activity
of the organisation is not the provision of social housing, an equivalent,
covering social housing activities. The report should disclose the code of
governance that has been adopted and explain areas of non-compliance.

9 It is considered best practice for all larger RPs to produce an operating and
financial review (OFR). Smaller RPs are also encouraged to publish an OFR.

13





10

The OFR must provide a balanced and comprehensive analysis consistent
with the size and complexity of the business of:

e The RP’s development and performance during the financial year;
e The RP’s (or group’s) position at the end of the year; and

e The main trends and factors underlying the development, performance
and position of the RP (or group) and which are likely to affect it in the
future.

The board of the RP should undertake and publish within either its board
report or OFR a robust self assessment of its performance for the year which
sets out in a way that is transparent and accessible to stakeholders how it is
achieving value for money in delivering its purpose and objectives, in
accordance with the regulator’s standard on value for money. In reaching the
self assessment the board shall as a minimum demonstrate to stakeholders
that it has addressed the specific expectations contained within the standard.

Extension of definition of director

11

In paragraphs 12 to 21 below "director"” also includes the chief executive and
any other person who is a member of the senior management team, or its
equivalent, of the RP. In this paragraph "chief executive" means the person
who has overall responsibility for the running of the day to day affairs of the
RP’s social housing activities.

Directors' and senior staff emoluments

12

13

14

15

The aggregate amount of emoluments and individual levels of remuneration,
excluding pension contributions, grouped in bands covering pay ranges of
£5,000 payable to the RP’s directors or former directors (including board
members where remunerated) during the period of account or, where no
such emoluments are so payable, a statement to that effect. The aggregate
amount of emoluments disclosed should be analysed between emoluments
paid to directors who are executive staff members and emoluments paid to
directors who are not executive staff members.

The emoluments payable to the highest paid director, on an annualised basis,
during the period of account, excluding pension contributions.

A summary by full time equivalent of all staff remuneration whose
remuneration (calculated on a full time basis) is £60,000 or more per year, to
be disclosed in bands of £5,000. This summary should also separately
identify compensation for loss of office paid to directors and senior staff
earning £60,000 or more per year grouped in bands of £5,000.

Details of the nature of the chief executive’s pension arrangements stating:

(a) the nature of the pension scheme and how it is funded;
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17

18

19

(b) whether he or she is an ordinary member of the pension scheme;
(© whether any enhanced or special terms apply; and

(d) whether he or she has an individual pension arrangement (including a
personal pension) to which the RP or any of its subsidiaries makes a
contribution, and if so, the aggregate amount of contribution made by
the RP and its subsidiaries.

In paragraphs 12 to 15 above "emoluments” means emoluments in respect of
a director's services as a director of the RP or the director's services (while a
director of the RP) in connection with the management of its affairs or the
affairs of any subsidiary undertaking of the RP, whether those amounts are
payable by the RP or any of its subsidiaries, and includes:

(a) wages and salaries, including performance related pay, payable for
the period;

(b) fees and dividends;

©) sums payable by way of expense allowance (so far as chargeable to
United Kingdom tax);

(d) contributions payable in respect of pensions; and

(e) the estimated money value of any other benefits otherwise than in
cash.

Emoluments in respect of a person accepting office as director shall be
treated as emoluments in respect of their service as director.

The aggregate amount of any compensation payable to directors or past
directors during the period of account in respect of loss of office (whether by
retirement or otherwise) and the notes shall distinguish between
compensation in respect of the office of director, whether of the RP or any
subsidiary, and compensation in respect of other offices.

In paragraph 17 above "compensation" means compensation received or
receivable for:

(a) loss of office as a director of the RP or subsidiary; or

(b) loss, while a director of RP or in connection with ceasing to be a
director of that body of:

(i) any other office in connection with RP’s affairs; or

(i) any office as director or otherwise in connection with the
management of the affairs of any subsidiary undertaking of the RP.

The aggregate amount of directors' or past directors' pensions.This amount
does not include any pension payable or receivable under a pension scheme
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if the scheme is such that the contributions under it are substantially
adequate for maintenance of the scheme, but, subject to this, it includes any
pension payable or receivable in respect of any such services of a director or
past director as are mentioned in paragraph 17 whether to that person or by
that person or, on that person's nomination or by virtue of dependence or
other connection with that person, to or by any other person. The amount
shown shall distinguish between pensions in respect of services as director,
whether of the RP or any of its subsidiary undertakings, and other pensions.

Consideration for directors' services

20

21

The aggregate amount of any consideration payable to or receivable by third
parties for making available the services of any person to perform in the role
of director of the RP, or (while a director of the RP) in connection with the
management of the affairs of the RP or the affairs of any subsidiary
undertaking of the RP. "Third parties" means persons other than a director or
a person connected with the director or a body corporate controlled (within
the meaning of section 255 of the Companies Act 2006) by that director and
the RP or any of its subsidiary undertakings.

In paragraphs 17 to 20 above, amounts to be disclosed include benefits
otherwise than in cash and, in relation to such amounts, reference to the
amounts are to be the estimated money value of the benefit. The nature of
such benefits should be disclosed.

Employees

22

23

24

The average number of employees employed on social housing activities
expressed in full time equivalents, to be calculated on a basis disclosed by
the RP.

The aggregate amount of the following, shown separately for employees and
the members of the board of the RP:

(a) wages and salaries including performance related pay, payable for the
period;

(b) other social security costs incurred by the RP; and
(© any other pension costs incurred.

In paragraph 23(b) "social security costs" means any contributions by the RP
to any state social security or pension scheme, fund or arrangement.
"Pension costs" includes any costs incurred by RP in respect of any pension
scheme established for the purpose of providing pensions for persons
currently or formerly employed by the RP, any sums set aside for the future
payment of pensions directly by the RP to current or former employees and
any pensions paid directly to such persons without having first been set
aside.
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Social housing income and expenditure

25 Where the information in Part 1 of this Schedule has not been provided, the
following information shall be given:

(a) rent receivable excluding service charges;

(b service charges receivable;

(c) revenue grants receivable from whatever source;
(d) social housing operating costs;

(e) operating surplus/deficit and net surplus/deficit from social housing
activities; and

() void losses.

Pension surpluses and deficits

26 Where an RP is a member of a multi-employer defined benefit pension
scheme and is making use of the exemption available in Financial Reporting
Standard 17 ‘Retirement Benefits’ regarding the recognition of surpluses or
deficits, then it should disclose any available information about the existence
of the surplus or deficit in the scheme and the implications of that surplus or
deficit for the employer, including any estimate that may have been provided
and the basis of that estimate.

Social Housing Assistance receivable

27 The total accumulated amount of grant (covering both capital and revenue
grant) or financial assistance received or receivable at the balance sheet
date. In this context, Social Housing Assistance shall be taken to include
Social Housing Grant and Housing Association Grant previously received.
Social Housing Assistance is paid as a form of financial assistance under
section 19 of the Housing and Regeneration Act 2008.

Interest payable and similar charges

28 An analysis of interest payable and similar charges and where material
disclosing:

(a) deferred interest; and

(b) interest charged on late payment of taxation,

including the basis of any apportionments of cost to the RP, if applicable
External auditors

29 The amount of remuneration, inclusive of non-recoverable VAT, including
sums payable in respect of expenses, of the RP’s external auditors in their
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capacity as such, including the basis of any apportionments of cost to the RP,
if applicable.

30 The amount of any remuneration, inclusive of VAT, including sums payable in
respect of expenses, of the RP’s external auditors or their associates in
respect of services other than those of external audit. “Associate” has the
same meaning as in regulations made under section 494 of the Companies
Act 2006.

Fixed assets

31 A reconciliation between the balance at the beginning of the period of
account and the balance at the end of the period of account, for all classes of
social housing asset, and in aggregate separately for housing properties and
other fixed assets, in respect of gross cost or valuation, capital grants,
accumulated depreciation and net book value. Additions to completed
properties should distinguish between completed properties acquired and
works to existing properties.

32 Where the RP has recognised impairment losses in the financial statements in
the accounting period under review:

(a) the class(es) of asset affected; and

(b) the financial impact of the impairment losses recognised in the period,
in relation to the surplus for the year and the net book value of fixed
assets.

33 Where any amount is shown in respect of land including buildings in the RP’s
balance sheet, whether this be in respect of housing properties or other fixed
assets, there shall be stated in respect of the net book value of the assets:

(a) how much of that amount relates to properties where the freehold of
the land is owned by the RP and how much relates to properties
where the land is held on a lease; and

(b) where the land is held on a leasehold basis, how much of that amount
relates to properties held on a long lease and how much to properties
held on a short lease.

"Long lease" and "short lease" have the same meaning as in Paragraph 7 of
Schedule 10 to the Large and Medium-sized Companies and Groups
(Accounts and Reports) Regulations 2008 (2008/No. 410).

Share capital

34 The balances at the beginning and end of the period of account, together

with an analysis of movements in the year and details of any dividends or
distributions paid, in respect of social housing activities or business.

18





Provisions

35 In respect of any provision in respect of social housing activities shown in the
balance sheet at any time during the period of account:

(a) the amount brought forward from the previous period of account;

(b) the charge to the income and expenditure account for the period
including any amount relating to interest receivable or investment
income;

(©) expenditure charged to the provision during the period;

(d) the amount carried forward to the next period of account; and

(e) the nature of the provision (if not already disclosed within the
accounting policies note).

36 The amount of the provision for deferred taxation shall be disclosed
separately from other provisions.

37 The reason for any charge from a provision where the reason is other than
that for which the provision was set up.

Creditors

38 In respect of each item shown under creditors in the RP’s balance sheet there
shall be stated:

(a) the aggregate amounts of any debts included under that item in
respect of which any security has been given by the RP together with
an indication of the nature of the security given;

(b) where the nature of the liability is debt, in respect of each debt, the
terms of payment or repayment, and the rate of interest payable on
the debt; and

© the aggregate amount of adjustments made to the carrying value of
debt in respect of finance costs, discounts and premia.

39 If it is not practicable to comply with paragraph 38(b) because to do so would
result in a statement of excessive length, it shall be sufficient to give a
general indication of the terms of payment or repayment, and the rates of
interest payable on the debts.

40 In respect of the disposal proceeds fund:

(a) a reconciliation between the balance held at the beginning of the
period of account and the balance at the end of the period of
account, showing amounts added into and taken out of the fund.
The reasons for amounts taken out should be disclosed; and
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(b) the amount which is due for repayment to the Homes and
Communities Agency.

The provision in paragraph 7 of the Direction does not apply to this
paragraph or to paragraph 41

41 In respect of the recycled capital grant fund:

(a) a reconciliation between the balance held at the beginning of the
period of account and the balance at the end of the period of
account, showing amounts added into and taken out of the fund.
The reasons for amounts taken out should be disclosed; and

(b) the amount which is due for repayment to the Homes and
Communities Agency.

A suggested format for this disclosure and the disclosure required by the
preceding paragraph is attached at Appendix 1.

Rent arrears
42 The aggregate amount of social housing rent arrears and the amount of any

provisions for bad and doubtful debts. Rents paid in advance should be
shown as a creditor, not netted off against arrears.

Charges

43 Particulars of any charge on the assets of the RP to secure the liabilities of
any other person or organisation, including, where practicable, the amount
secured.

Contingent liabilities

44 The following information shall be given with respect to any other social
housing contingent liability not provided for:

(a) the amount or estimated amount of that liability;
(b) its legal nature; and

(©) whether any security has been provided by the RP in connection with
that liability and if so details of the security provided.

Capital funding and commitments
45 There shall be stated:

(a) the aggregated amount of contracts for capital expenditure, so far as
not provided for;

(b) the aggregated amount of capital expenditure approved by the
directors which has not been contracted for; and
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(©) an indication of the proposed financing of such expenditure, for
example the amount of grant, agreed loans, loans under negotiation,
property sales and any other sources of funding.

Other commitments

46 Particulars shall also be given of any other financial commitments which have
not been provided for and are relevant to assessing the RP’s state of affairs
in respect of social housing activities.

Debentures

47 Where an RP has issued debentures during the period of account the
following information shall be given:

(a) the classes of debentures issued; and
(b) in respect of each class of debenture issued:
(i) the notional amount issued; and
(i) the consideration received by the RP.
Taxation
48 An analysis of the tax charge for the year including:
(a) the Corporation Tax charge for the period of account;

(b) any over or under provision for Corporation Tax in previous period(s)
of account; and

(c) the charge to deferred tax for the period of account.
Accommodation in management

49 The number of units of different types of social housing accommodation
managed by the RP at both the start and the end of the period of account.
"Types" in this paragraph includes: general needs housing — differentiated
between that let at social rent and Affordable Rent levels; supported housing
and housing for older people; low cost home ownership accommodation;
intermediate rent; temporary social housing; key-worker accommodation;
and care homes providing personal care under the Care Standards Act 2000.
This list is not exhaustive and RPs must provide a full analysis appropriate to
their operating circumstances.

Accommodation managed by others
50 Where accommodation owned by an RP is being managed on its behalf by

another body, the number of units of accommodation managed by other
bodies at the start and the end of the period of account.
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Related parties

51 Relationships between parents and subsidiaries and regulated and non-
regulated group or associated bodies shall be disclosed irrespective of
whether there have been transactions between those related parties. Other
related party transactions should be disclosed in accordance with Financial
Reporting Standard 8 ‘Related Party Disclosures’.

Group structures

52 There shall be stated:

(a) whether the RP is required by statute to prepare group accounts;

(b) the name of the undertaking which is regarded by the board as the
ultimate parent undertaking of the RP; and

(© details of all entities either within the group or with which the RP is

associated, along with details of which are registered with the social
housing regulator.

22





Appendix 1

Suggested format for disclosure of RCGF and DPF balances

£000
Opening balance X
Inputs to reserve: Grants recycled X
Interest accrued X
Transfers from other Group X
members
Recycling of grant: New build X)
Major repairs and works to
existing stock (X)
Transfers to other Group members (X)
Other X)
Repayment of grant to the HCA X)
Closing balance X
Amount due for repayment to the HCA X
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Our offices

Maple House
149 Tottenham Court Road
London W1T 7BN

Fourth Floor
One Piccadilly Gardens
Manchester M1 1RG

For the Referrals & Regulatory Enquiries Team, contact us at:
Tel: 0845 230 7000

Fax: 0113 233 7101

Email: enquiries@tsa.gsi.gov.uk

www.tenantservicesauthority.org
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The Proposed Revised Accounting Direction for
Social Housing in England from April 2012
A Statutory Consultation

This consultation document sets out proposals for changes to the accounting requirements for private regis-
tered providers of social housing to take effect from 1 April 2012.

It sets out key information about the issues and questions being consulted on, what effects we think new
prposals could have, who we are asking for views and when and how to respond.
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Annex F: Guidance notes on use of the regulator’s powers

Context of this document

These guidance notes form part of the consultation on the revised regulatory
framework for social housing in England from April 2012. This guidance consults on
the detail of how the regulator intends to use certain powers to complement the
general principles contained in chapter six of the full statutory consultation
document.

This guidance is in large part unchanged from the existing guidance notes. Where
changes of substance are proposed these are shown as tracked (underlined) text in
this document.

The main consultation document includes the following question that applies to this
guidance:

Consultation question 11:
Do the proposed principles underpinning the use of our intervention and

enforcement powers, and the associated guidance notes for each power
(in Annex F) seem reasonable?






Index

This index shows the order in which individual guidance notes for certain specific
powers within the Housing and Regeneration Act 2008 appear in this Annex, and
references the paragraphs of the Act to which they relate.

Guidance Act sections Title Page
note
1 212 - 214 Guidance for constitutional consents 4
160 - 165 Restructuring and dissolution
2 95(3) Financial assistance 8
3 106 Direction to the HCA 10
4 107 - 108 Information 12
5 144 - 159 Insolvency 15
6 166 Winding up petition by regulator 26
7 167 Transfer of property 28
8 199 - 200 Survey 30
9 201 - 203 Inspection 33
10 206 - 209 Inquiry 38
210 Extraordinary audit
11 219 - 225 Enforcement notices 51
12 226 - 235 Penalties 54
13 236 - 245 Compensation 57
14 251 - 252 Appointment of manager 60
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Guidance note 1

1.1

1.2

1.3

1.4

1.5
1.6

Guidance for constitutional consents (sections 212 to 214),
restructuring and dissolution (sections 160 to 165)

This document gives general advice and guidance on how the regulator may
exercise the power to give consent to requests to rule changes made by
industrial and provident societies, changes to objects by charities and article
changes from companies. The specific provisions are set out in chapter six,
sections 212 to 214 of the Act and relate only to non-profit registered
providers. The provisions are included at the end of this note.

Proposals for using this power

When considering applications for changes to constitutions, the regulator will
balance a range of factors including the need to safeguard tenants’ rights,
relevant legislation, its duties as a public body, its fundamental objectives and
the standards the regulator expects registered providers to meet.

The regulator’s expectation is that non profit registered providers’ objects will
include the following clauses:

¢ not for profit
e the provision of social housing
¢ non distribution of assets to members

Dealing with ‘group structures’

Groups structures are not defined in the Act, but we treat registered providers
as being in a group structure where any combination of two or more
organisations are working together and where one, the parent, has
constitutional control of the other(s), subsidiaries.

The term “subsidiary” and “associate” are defined in section 271 of the Act.

Applications for registered providers becoming or ceasing to be a subsidiary or
associate of another body will be considered in the context of the regulator’s
fundamental objectives, the regulator’s eligibility criteria and conditions for
registration and the standards for social housing providers. Factors that the
regulator will, therefore, take into consideration when appraising applications
include:

o the overall business case

¢ the level and quality of consultation with tenants and relevant
stakeholders in particular local authorities and lenders

e evidence that the new structure will improve services to current and

future residents

rationalisation of stock holding and management issues

value for money of the proposal

simple, clear and straight forward governance structures

desirability of maintaining a choice of providers and competition in a

region





1.7

1.8

1.9

1.10

1.11

Procedural guidance

To help applicants in this process, the regulator will publish in due course a
detailed procedural note for registered providers to follow when amending
their constitutions. The note will include the specific requirements and
arrangements for industrial and provident societies, registered companies and
registered charities which are not also registered companies. The note will
include details of:

who the note applies to

what documentation we will require

where applications should be sent

how long it will take us to deal with your application
contact details

Chapter four of the Act includes some general provisions relating to non-profit
registered providers. The following processes are only effective if the
regulator has first consented:

a. Restructuring and dissolution
b. Section 160: company arrangements and reconstructions

c. Section 161: company conversion into an Industrial and Provident
Society

d. Section 162: Company winding up

e. Section 163: Industrial and Provident Society restructuring

f. Section 164: Industrial and Provident Society winding up

g. Section 165: Industrial and Provident Society dissolution

Although these processes are not governed by the requirement to issue
guidance under section 215, the regulator thinks it will be helpful to applicants
to publish guidance on these processes so that they can see how they will
work. As in the case with constitutional consents, the regulator will publish a
procedural note for registered providers to follow when applying for any of
these processes.

When considering applications the regulator will have regard to residents’
rights, relevant legislation, its duties as a public body, its fundamental
objectives and the standards we expect registered providers to meet.

Applications for these processes will be considered in the context of any ring
fencing arrangements and policy constraints the regulator has in place.
Factors that we are likely to take into consideration when appraising
applications include:

o the overall business case

¢ the level and quality of consultation with tenants and relevant
stakeholders in particular local authorities and lenders

e evidence that the new structure will improve services to current and
future residents
rationalisation of stock holding and management issues
value for money of the proposal
simple, clear and straight forward governance structures





1.12 Relevant sections of the Act:

211 Non-profit providers only

This group of sections applies only to non-profit registered providers.

212 Industrial and Provident Society: change of rules

1.
2.

8.

This section applies to an Industrial and Provident Society.

An amendment of the society's rules requires consent if it:

(a) alters the society's objects

(b) makes provision about the distribution of assets to members, or

(c) enables the society to become, or cease to be, a subsidiary or
associate of another body

An amendment of the rules which requires consent is effective only if
the regulator has first consented.

The regulator may not consent to an amendment which it thinks would
turn the society into a profit-making organisation.

The society must notify the regulator of an amendment of the rules
which does not require consent.

In relation to an amendment which requires consent, the requirement
in section 10(1) of the Industrial and Provident Societies Act 1965 (c
12) (sending copies of amendment of rules to FSA) is satisfied only if
the copies are accompanied by a copy of the regulator's consent.

The preceding provisions of this section shall be treated as if they
formed part of that Act as well as of this Act.

The Secretary of State may by order amend the list in subsection (2).

213 Charity: change of objects

1.

This section applies to a registered charity which is not a registered
company.

An amendment of the charity's objects is effective only if the Charity
Commission has first consented.

Before giving consent the Charity Commission must consult the
regulator.





214 Companies: change of articles

1.
2.

This section applies to a registered company.

An amendment of the company's articles of association requires
consent if it:

(a) alters the company's objects
(b) makes provision about the distribution of assets to members, or

(c) enables the company to become, or cease to be, a subsidiary or
associate of another body

An amendment of the articles of association which requires consent is
effective only if the regulator has first consented.

The regulator may not consent to an amendment which it thinks would
turn the company into a profit-making organisation.

The company must notify the regulator:

(a) of an amendment of the articles of association which does not
require consent, or

(b) of a change to its name or registered office

In relation to an amendment which requires consent the requirement
in section 30 of the Companies Act 2006 (c 46) (sending copy of
resolution to registrar) is satisfied only if the copy is accompanied by a
copy of the regulator's consent.

The Secretary of State may by order amend the list in subsection (2).





Guidance note 2
Guidance on section 95(3): financial assistance
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power relating to the provision of financial assistance to a
registered provider. This is a general power and is set out in chapter two
section 95(3) of the Housing and Regeneration Act 2008 (the Act). It may be
exercised in relation to non-profit or for-profit private registered providers
but not local authority providers. This document should be read in
conjunction with The Regulatory Framework for Social Housing Providers
from April 2012, which sets out the objectives and principles that underpin
the Regulator’s approach.

Background and context to the use of power

2 A registered provider is expected to manage its business affairs to ensure
that it remains viable in the short, medium and long terms. It should take
appropriate steps to ensure that it has access to the finance necessary to
meet its ongoing commitments. The regulator is not a funding body and
does not hold budgets to enable it to act as one. Its powers to provide
financial assistance are ancillary to its main powers, and the regulator
considers that it would only propose their use in exceptional circumstances.

The power
The circumstances in which the power can be exercised

3 The power can be exercised where the regulator thinks it advances one or
more of the fundamental objectives of the regulator set out in section 86 of
the Act. It is restricted by the fact that financial assistance can only be given
with the consent of the Secretary of State which in turn must have the
approval of the Treasury. Financial assistance under this section can be in
the form of a loan, a guarantee or an indemnity.

4 The regulator envisages seeking consent to use this power only in
exceptional circumstances. Examples might be where tenants are in danger
of losing their homes or their health and safety is at risk, or where
temporary support protects existing public investment while a rescue plan is
being developed. The regulator would only consider a case for such support
where all other possible avenues for obtaining finance had been exhausted.
Any case would have to demonstrate that assistance by the regulator would
facilitate a strategy for permanent resolution of the underlying problem, and
financial plans would have to make provision for repayment of any loan or
recovery of a guarantee or indemnity given by the regulator.





Consultation

Apart from the need to obtain the necessary consents, the Act does not
require the regulator to consult relevant persons in exercising its power
under Section 95(3). However, depending on the particular circumstances of
the case, the regulator is committed to any consultation that is necessary
with relevant stakeholders such as lenders and local authorities.





Guidance note 3
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Purpose
1 This document gives general advice and guidance on how the regulator may

exercise the power to direct the Greater London Authority, (GLA) not to give

~

financial assistance in connection with social housing to a specified

relation to a registered provider in the specific circumstances set out in the
section of this guidance describing the scope of the power. This document
should be read in conjunction with The Regulatory Framework for Social
Housing Providers from April 2012, which sets out the objectives and
principles that underpin the regulator’s approach.

Potential triggers to the exercise of the power

connection with social housing to a specified registered provider. They are
where:

e the regulator has decided to hold an inquiry into the affairs of the
provider under section 206 of the_Housing and Regeneration Act
2008, and the inquiry has not been concluded

e the regulator has received notice in respect of the provider under
section 145 of the_Housing and Regeneration Act 2008 (the
moratorium powers)

¢ the regulator has appointed an officer of the provider under section
269 of the_Housing and Regeneration Act 2008 and the person has
not vacated office

3 In circumstances where one or more of the actions that might trigger a
Direction have taken place, the regulator will assess the most appropriate
course of action and in particular, whether it is necessary to issue such a
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provider in the future, the regulator may issue a Direction.

4 The regulator would not normally issue a Direction in relation to projects

a contractual commitment. It will also take account of the potential impact
on the provider’s financial viability and on its services to its tenants.
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Scope
The power may be exercised in relation to:

¢ all providers including a non-profit private registered provider, a for-
profit private registered provider or a local authority provider where
an inquiry under section 206 of the Act is the trigger

e registered providers, with the exception of local authority providers,
where a notice under section 145 of the Act is the trigger

e a non-profit private registered provider where the appointment of a
new officer under section 269 of the Act is the trigger

The Direction

on disposals of dwellings to tenants. The regulator will review the need for
the Direction on a regular basis, but it will remain in effect until the

Direction.

11

_ - { Deleted: HC

- { Deleted: HC

- { Deleted: it

" { Deteted: HC

- { Deleted: HC






Guidance note 4
Guidance on sections 107 and 108: information
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power on the collection of information and documents. This is a
general power and is set out in chapter two sections 107 and 108 of the
Housing and Regeneration Act 2008 (the Act). It may be exercised in
relation to all registered providers. This document should be read in
conjunction with The Regulatory Framework for Social Housing Providers
from April 2012, which sets out the objectives and principles that underpin
the regulator’s approach.

Scope

2 The power may be exercised in relation to all providers, including a non-
profit private registered provider, a for—profit private registered provider and
a local authority provider. It may also be exercised in relation to anyone who
has applied to become a registered provider.

Background and context to the use of the power

3 The regulator needs to collect and hold reliable information so it can
undertake its functions. The regulator will use this information to assess
compliance with the standards framework. The regulator is committed to
minimising the additional burden of its information requirements through the
best use of information that is already available. This may include
information produced by providers for public reporting or for internal
management purposes. The regulator expects providers to produce the
information and documents it requires on a regular and timely basis under
this general power. However, it may be necessary for the regulator to
exercise this power in circumstances where providers are unable or unwilling
to provide the documents or information that the regulator requires routinely
to carry out its functions, or where it believes there may have been a breach
of the standards. This guidance sets out how the regulator would use the
power in those circumstances.

Potential triggers to the exercise of the power

4 Sections 107 and 108 of the Act set out the circumstances in which the
regulator may exercise the power to collect information. The regulator may,
for a purpose connected with its functions, require a person to provide a
document or information which it believes is, or may be, in the person’s
possession and which relates to:

e the financial or other affairs of a provider

e activities which are, or may be, carried out by a person who is, or
who has applied to become, a registered provider

12





The regulator is most likely to exercise the power where:

e there is a potential failure against a standard

e the provider has failed to produce the information and documents
required on a routine basis by the regulator

e the provider is either slow or unwilling to produce additional
information and documents requested by the regulator when the
regulator has grounds to believe that there may be a problem with a
provider’s performance and needs to undertake further regulatory
scrutiny

e the provider has failed to honour a voluntary undertaking to the
satisfaction of the regulator

e the provider has failed to deal with previous regulatory interventions
to the satisfaction of the regulator

e it is necessary to collect information or documents as part of the
exercise of the regulator’s wider regulatory or investigatory powers
such as an inspection or an inquiry

e This is not an exhaustive list and the regulator may conclude that it is
necessary to exercise the power in other circumstances to those set
out above

The power
Who can be required to provide documents and information?

The application of the provisions of sections 107 and 108 of the Act is not
restricted to a provider. The regulator can require a document or information
from any person who is, or may be, in possession of it. This may include any
person who is, or has been an officer, member, employee or agent of a
provider or anyone providing goods or services to a provider. A requirement
may be imposed on a person other than a provider only if:

e the provider has been asked to produce a document or information
but has failed to do so
¢ the regulator concludes that the provider is unable to produce it

The provisions of the Act do not require a person to produce anything which
they would be entitled to refuse to disclose on the grounds of legal
professional privilege in proceedings in the High Court.

The provisions of the Act do not require a banker to breach a duty of
confidentiality owed to a person who is not the provider to whose affairs or
activities the documents or information relate or a subsidiary of the provider
or an associate of the provider.
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Process
A requirement
The regulator will send a notice, or a requirement, to the provider which will:

clearly state that the information is required under this power
specify the document or information required
the form and manner in which the document or information is to be
provided, which may include the provision of a legible copy of
information stored electronically

e when and where the document or information is to be provided

Response

The regulator expects the provider or other person to produce the document
or information in accordance with the terms of the requirement. If the
provider or other person does so, the regulator will acknowledge receipt.
The regulator may copy or record the document or information produced.

Failure to comply with a requirement

If a provider or other person fails to comply with a requirement without
reasonable justification, the regulator will consider whether further action
may be necessary. If a provider or other person is unable to produce the
document or information, they may give the regulator a written explanation
setting out the reasons for the failure to comply with the requirement. Any
such representations will be considered by the regulator and taken into
account in deciding whether or not to take further action.

Further action

The regulator may apply to the High Court to make an order to remedy the
failure to comply with a requirement. In such circumstances the regulator
may seek to recover its costs.

The Act makes provision for the regulator or the Director of Public
Prosecutions to bring proceedings, or to consent to proceedings, in
circumstances where:

e a provider or other person fails without reasonable excuse to comply
with a requirement

e a provider or other person intentionally alters, suppresses or destroys
a document or information to which a requirement relates

Where information has been altered, suppressed or destroyed, the regulator
may consider using one or more of its other powers.
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Guidance note 5
Guidance on sections 144 to 159: insolvency etc

Purpose

1 This document gives general advice and guidance on how the regulator
envisages the power relating to the potential insolvency of a registered
provider working. This is a general power and is set out in chapter four
sections 144 to 159 of the Housing and Regeneration Act 2008 (the Act). It
may be exercised in relation to non-profit or for-profit private registered
providers but not local authority providers. This document should be read in
conjunction with The Regulatory Framework for Social Housing Providers
from April 2012, which sets out the objectives and principles that underpin
the regulator’s approach.

Background and context to the use of the power

2 Where a registered provider identifies a potential problem with, or threat to,
its viability, for whatever reason, the regulator expects the provider to notify
it immediately. The regulator will intervene as it sees fit with the objective of
ensuring that viability is maintained. It may be possible to avert a potentially
damaging situation without the need for formal insolvency powers to be
employed. Many of the actions required in a potential insolvency are
specified in the Act and the regulator does not have discretion as to their
application.

3 The purpose of the insolvency power is to allow the regulator a period of
time in which to seek a solution to the provider’s viability problem, thereby
protecting the interests of the provider’s residents and safeguarding any
public funds invested in the provider. The power should not be construed as
implying that the regulator will underwrite the provider’s financial position in
any way. The regulator will make every effort to make proposals acceptable
to the secured creditors for the future ownership and management of the
provider’s land, with a view to ensuring continued management of housing
property by a registered provider. The future owner or manager might not
be the existing provider. The regulator will attempt to ensure that the
interests of all the provider’s creditors are protected in any solution.

The power
The circumstances in which the power can be exercised

4 Section 145 of the Act specifies six actions, described in the act as “steps”,
any one of which would trigger the use of the insolvency power. They are:

1. Any step, of a kind prescribed for the purposes of this section by the
Secretary of State, to enforce a security over land held by a
registered provider.

2. The presenting of a petition for winding up a registered provider (but
not if the regulator presents a petition under section 166 of the Act).

3. The passing of a resolution for the winding up of a registered
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provider (but not where the regulator’s consent is required for a
resolution under sections 162 and 164 of the Act).

4. A decision by the governing body of a registered provider to present
a petition for its winding up.

5. The making of an administration order in respect of a registered
provider which is a registered company.

6. The appointment of an administrator in respect of a registered
provider that is a registered company.

The effect of action under section 145

If an action under section 145 is taken in respect of a registered provider, a
moratorium on the disposal of land ) by the provider begins. The initial
period of moratorium is 28 working days. During a moratorium the regulator
may:

e appoint an interim manager of the registered provider

e make proposals about the future ownership and management of the
registered provider’s land with a view to ensuring that the property
will be properly managed by a registered provider

If the regulator makes proposals, those proposals only have effect if they
are agreed by each of the provider’s secured creditors, as the regulator is
able to locate after making reasonable enquiries. The Act enables a manager
to be appointed by the regulator to implement those proposals. The powers
which may be conferred upon the manager are set out in the Act. The
regulator has the power under section 158 of the Act to give financial or
other assistance to a registered provider for the purpose of preserving its
position pending the agreement of proposals, or to a registered provider or
an appointed manager to facilitate the implementation of agreed proposals.
Certain forms of financial assistance require the prior consent of the
Secretary of State.

Notice to be given to the regulator

The relevant provisions of the Act are triggered when a "step" is taken.
Section 144 provides for notice to be given to the regulator before any such
step is taken, otherwise the purported action is ineffective. The Act makes
no provision as to when the prior notice must be given or the form that such
a notice should take. However, receipt of prior notice might allow the
regulator an opportunity of assisting in the resolution of the problem, thus
rendering the actual taking of the step unnecessary.
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On receipt of a notice under section 144, the regulator will contact the
person who gave the notice to gain an understanding of the problem. The
regulator is likely to seek an early meeting with the registered provider to
explore options for resolving the problem. The action to be taken will
depend on the circumstances of the case, and may include use of another of
the regulator’s statutory powers, such as the power to make appointments
to the governing body of the provider. At this stage it may also be necessary
for the regulator and/or the provider to commission an independent
accountant’s review of the provider’s financial position. The regulator will
keep the person who gave the notice informed throughout the period of its
discussions with the provider and, in particular, will advise that person
immediately in the event that resolution does not appear to be possible.

Section 145 of the Act requires certain specified persons to notify the
regulator when a defined step is taken in respect of a registered provider.
The taking of a step triggers a moratorium on the disposal of land, which
lasts until the expiry of 28 working days after the regulator receives the
notice (section 146). Failure to give the notice does not invalidate the step
itself but does affect the start of the moratorium. As the purpose of the
legislation is to give the regulator an opportunity to seek a solution to the
problems faced by the provider, it follows that early notification under
section 145 is essential.

A notice under section 144 or section 145 should be served in writing on the
Director of Regulation, The Social Housing Regulator, Maple House, 149
Tottenham Court Road, London WIT 7BN. The notice should state clearly the
step under which the person is serving the notice and the reasons why this

(GLA) a copy of any notice received under section 145 where it relates to a

provider owning land in Greater London,

The moratorium

The moratorium on disposal of land by the registered provider lasts at least
28 working days from the taking of a step as defined in paragraph five, and,
once the moratorium is in place, the taking of a further step by another
party would not start a new moratorium period. Section 146 makes provision
for the regulator to extend the moratorium with the consent of the secured
creditors. The regulator is likely to seek consent to extend a moratorium
where it believes that it can make acceptable proposals under section 152
about the future ownership and management of the provider’s land, but it
requires more time to finalise those proposals.

Section 146 makes provision for the regulator to cancel a moratorium if it is
satisfied that it is not necessary to make proposals, and also sets out
requirements for the regulator to consult the person who took the original
step and to notify relevant stakeholders. In some cases, the regulator may
find that the problem is capable of being resolved without the need to
produce a formal proposal. An example might be where the provider
arranges a partnership deal with another financially strong registered
provider. The regulator will then assess the capability and capacity of the
provider for continued ownership and management of the land, and, if it is
satisfied in this respect, the regulator will cancel the moratorium.
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It is possible that, despite the best efforts of the regulator and other
stakeholders, the problems which first gave rise to the moratorium cannot
be resolved. Alternatively, proposals put together by the regulator might not
be agreed by the secured creditors. In those cases, the regulator is likely to
stand aside and, at the end of the moratorium period, give formal written
notice of this fact, including the reasons why proposals are not being
pursued, to the provider and to its secured creditors. Those creditors will
then be free to take action as they see fit (as will the provider itself). It
should be noted that where a moratorium ends without any proposals being
agreed, the taking of a further step within the next three years will not
trigger another moratorium without the consent of the secured creditors of
the provider (section 147).

Effect of a moratorium

During a moratorium, the regulator’s prior consent is required under section
148 to a disposal of the provider’s land, clarified in the Act to include
disposal of a present or future interest in rent or other receipts arising from
the land. Section 149 outlines some exceptions where consent is not
required, mainly covering specific types of lettings, ‘right to buy’ and ‘right to
acquire’. The Homes and Communities Agency (HCA) and the GLA are
prevented under section 148 from giving the provider a Direction in relation
to recovery of social housing grant or enforcing any such Direction
previously given, during a moratorium.

Section 150 contains another exception to the section 148 consent regime
by permitting a non-profit registered provider to dispose of a single dwelling
without consent if the provider believes that the buyer intends to use the
property as the buyer’s principal residence.

As a general rule, the regulator will not give consent to disposals during a
moratorium. However, the regulator will consider each request for disposal
on its merits, and may agree to provide consent where it believes that it is
reasonable to do so. The most likely situation where regulator consent would
be forthcoming is where a disposal would stabilise or improve the provider’s
financial position, thus giving time to facilitate the development of proposals
for an overall solution. The regulator would consult with the provider’s
secured creditors before issuing such consent, and would have regard to the
position of creditors in general. Any such consent may be given subject to
conditions which would be dictated by the circumstances of the particular
case.

Interim manager

Section 151 gives the regulator the power to appoint an interim manager of
a registered provider during a moratorium. An appointment may relate to a
provider's affairs generally or to specific affairs, and the terms and
conditions of the appointment should be specified. An appointment lasts
until the earliest of the end of the moratorium, or the agreement of
proposals made by the regulator, or a date specified in the appointment. An
interim manager may be given wide-ranging powers in relation to the
provider’s affairs, but the Act forbids an interim manager from disposing of
land or granting security over land. There is no provision in the Act for
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meeting the costs of an interim manager. The regulator anticipates that
those costs will be met by the provider, but in cases where this is clearly not
possible the regulator may underwrite the costs of an interim manager.

The regulator envisages appointing an interim manager in all cases where
the moratorium is triggered. The purpose is to assist in controlling the
provider’s affairs and to maintain services to tenants, while the regulator
considers making proposals. The skills and expertise required of the interim
manager and the powers conveyed in the appointment will be determined by
the circumstances in each case. The regulator anticipates that an interim
manager will be a senior housing executive, a professionally qualified
person, or an insolvency practitioner. In most cases, the regulator expects to
give the interim manager full executive powers over the provider’s affairs,
although this will depend on an assessment of the skills and expertise
already available to the provider. The regulator will consult with the
provider’s secured creditors before making an appointment.

When it receives a notice under section 144 or section 145, the regulator will
make an early assessment of the capacity and willingness of the registered
provider’s governing body to oversee its affairs during a moratorium. The
regulator will consider taking steps to strengthen the governing body,
probably by way of making statutory appointments under section 269 of the
Act (see separate guidance on such appointments).

Making proposals

Section 152 permits the regulator to make proposals about the future
ownership and management of the registered provider’s land with a view to
ensuring that the property will be properly managed by a registered
provider. The regulator must have regard to the interests of the provider’s
creditors as a whole and, so far as is reasonably practicable, avoid
worsening the position of unsecured creditors. Section 152 also makes
provision for protecting the status quo in respect of preferential creditors.
Proposals may provide for the appointment of a manager under section 155
to implement all or part of the proposals (see paragraphs 29 to 33). Where
the provider is a charity, the regulator’s proposals will hot require it to act
outside the terms of its trusts and will only provide for disposal of
accommodation to another charity with similar objects.

In drawing up proposals, the regulator will have regard to the interests of all
stakeholders. It is not possible to outline the precise form that proposals
would take. The particular circumstances of each case will determine the
regulator’s strategy. The regulator will dedicate resources throughout the
moratorium period in seeking to devise a rescue plan. Meetings will normally
be arranged with the provider itself and its secured creditors. Under section
153, before making proposals, the regulator must consult with the provider
and (so far as is reasonably practicable) its tenants, and with the Financial
Services Authority or the Charity Commission as appropriate.
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If the regulator makes proposals, it must, under section 153, send a copy of
those proposals to the registered provider, such of the secured creditors as
the regulator is able to locate after making reasonable enquiries, and to any
appointed insolvency office holder. The regulator expects to be able to agree
a list of secured creditors with the provider at an early stage and will take
legal advice as appropriate to determine which creditors might be deemed to
have secured status. The regulator must also make arrangements to bring
proposals to the attention of the provider’'s members, its tenants, and its
unsecured creditors.

Proposals can only be taken forward for implementation if they have been
agreed by all of the identified secured creditors. The regulator expects that,
through its prior engagement with the secured creditors, it will know what
proposals are likely to be acceptable. Section 153 makes provision for
modifications to be incorporated in the proposals in order to reach
agreement.

If proposals are agreed, the regulator must send a copy of those proposals
to the registered provider and its officers, the secured creditors, any
appointed insolvency office holder, and the Financial Services Authority or
the Charity Commission as appropriate. The regulator must also make
arrangements to inform the provider’s members, its tenants, and its
unsecured creditors. Any subsequent amendments to proposals must follow
the same process as that for the original proposals.

The regulator’s objective in drawing up proposals will be to seek to avoid the
formal insolvency of the registered provider, while recognising that it may be
difficult to satisfy the competing interests of all stakeholders. The regulator
will seek to ensure that any proposals do not cause a conflict of duties for
any appointed insolvency holder. Preserving the independence of the
provider will not be a primary consideration. In many cases where a
moratorium is in place, other registered providers are likely to be able to
assist with a solution. The regulator will hold early discussions with such
other providers as it believes may have the capacity and capability to
provide the necessary assistance.

Effect of agreed proposals

Under section 154 the regulator, the registered provider, its creditors, and
any appointed insolvency office holder must implement agreed proposals.
The directors, committee members, or trustees of the provider are required
to co-operate with the implementation of agreed proposals, with the proviso
that they should not commit a breach of a fiduciary or other duty to the
provider. The regulator may take enforcement action through the courts
against any persons who do not comply with their obligations in respect of
agreed proposals.

Appointment of manager and related powers

Section 155 enables the regulator to appoint a manager when proposals are
agreed and those proposals must make provision for the payment of the
manager’s reasonable remuneration and expenses. This is a separate power
from the power to appoint an interim manager of a registered provider
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during a moratorium. The regulator may give the manager general or
specific Directions. If the provider is a charity, the regulator must notify the
Charity Commission that a manager has been appointed. Section 156 lays
down a non-exhaustive list of powers which may be conferred on the
manager. In general, these powers enable a manager to carry on the
business of the provider while proposals are implemented. They include a
power to appoint a solicitor, accountant or other professional to assist the
manager. A manager must, so far as is reasonably practicable, consult and
inform the provider’s tenants about an exercise of powers likely to affect
them.

The regulator considers that the appointment of a manager will be necessary
in most cases but will look at each case on its merit. The appointment details
and the identity of the manager will be included in the agreed proposals.
The skills and expertise required of the manager and the powers conveyed

in the appointment will be determined by the circumstances in each case.
The regulator anticipates that a manager will be an experienced senior
housing executive, an experienced professional person, or an experienced
insolvency practitioner. The manager may be the same person who acted as
interim manager during the moratorium. The proposal will make provision
for the payment of the manager’s remuneration and expenses.

Section 157 gives the manager additional powers where the registered
provider is an industrial and provident society. Under this provision, the
appointment of a manager may confer on the manager power to take the
legal steps necessary to amalgamate the society with another industrial and
provident society or to transfer its engagements.

The regulator believes that the power to amalgamate or transfer
engagements is an effective power which is likely to find favour in making
proposals. This is because the recipient registered provider would be chosen
for its capacity and capability to resolve the problems. It would ensure that
properties would be properly managed by a registered provider (as required
under section 152), while the interests of tenants, public funding, and
creditors would be protected.

The regulator would expect a manager to act expeditiously to ensure
implementation of agreed proposals and to work closely with all interested
parties to achieve this objective. A manager may apply to the High Court for
Directions in relation to his or her actions, and High Court Directions would
overrule any Directions given by the regulator on the same matter. The
regulator would expect a manager to exercise the duty to consult or inform
tenants where any actions are likely to affect their continuing rights, their
rents, or the level of services being provided.

Assistance by the regulator

Section 158 permits the regulator to give financial or other assistance to a
registered provider for the purpose of preserving its position pending the
agreement of proposals, or to a registered provider or a manager to
facilitate the implementation of agreed proposals. In particular, the regulator
may lend staff and may arrange for payment of the manager’s remuneration
and expenses. The regulator’s power to provide financial assistance is
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restricted by the need to obtain the consent of the Secretary of State (SoS)
to make grants or loans, to indemnify a manager, to make payments in
connection with secured loans, or to guarantee payments in connection with
secured loans.

The regulator expects agreed proposals to make provision for the payment
of a manager’s remuneration and expenses, but, in the unlikely event that
without such provision a proposal would otherwise fail to be agreed, the
regulator would consider underwriting the costs of a manager. The regulator
does not expect to seek the consent of the SoS to other forms of financial
assistance as, generally speaking, to do so would mean public funds taking
the place of existing creditors. The regulator believes that there may be
exceptional circumstance where, for example, an additional line of
temporary credit is needed during a moratorium, it may be necessary for the
regulator to consider whether an approach to the SoS is warranted.

Applications to the court

Once they are agreed, proposals are binding on the relevant parties as noted
in paragraph 28. Section 159 makes provision for the registered provider or
a creditor of the provider to make application to the High Court where they
think that action by a manager is not in accordance with the agreed
proposals. It also allows any party bound by the proposals to make
application to the High Court where it thinks that action by another bound
party is in breach of the obligation to implement agreed proposals.
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What the regulator expects from the provider

The regulator expects a registered provider (including its officers and its
directors, committee members or trustees) affected by sections 144 or 145
to:

¢ notify the regulator immediately where the provider identifies a
potential problem with, or threat to, its viability, for whatever reason

¢ notify the regulator immediately where it has reason to believe that a
step under section 144 or section 145 is about to be taken

o take legal and financial advice as to its trading position and duties
under the Act and under insolvency legislation, to include specific
advice to the provider’s officers and its directors, committee
members or trustees

e provide up-to-date details to the regulator of the provider’s officers
and its directors, committee members or trustees

e provide such information and assistance as the regulator requires in
order to identify all the secured creditors of the provider

e provide details to the regulator of any insolvency office holder
appointed in respect of the provider’s affairs

e supply relevant details, to be agreed with the regulator, to enable the
regulator to bring information to the attention of the provider’s
members, its tenants and its unsecured creditors

e co-operate with any interim manager appointed by the regulator, and
provide facilities and information to assist the manager to discharge
his or her specified duties

e provide such information as the regulator requests, and access to
relevant books and records, to enable an assessment of the
provider’s financial position to be undertaken

e co-operate fully with the regulator, and provide such support as the
regulator requires, in the development of proposals for the future
ownership and management of the provider’s land

e co-operate fully with the regulator in its use of any other regulatory
powers during the period of a moratorium

e co-ordinate a communications strategy on all matters relating to the
use of these powers with the regulator, and ensure that no public
statements are made without the regulator’s agreement

e implement proposals agreed between the regulator and the secured
creditors

Consultation

The Act requires the regulator, in exercising its insolvency powers, to consult
relevant persons at certain stages and also to notify other identified persons.
The regulator also recognises that regard would have to be paid to a
number of legitimate interests and would consult or inform accordingly.
Consultees may include:

e secured creditors - any proposals made by the regulator under

section 152 can only be implemented with the agreement of the
secured creditors (see also paragraphs 24 and 25). The regulator will
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work closely with the secured creditors throughout the process
envisaged by the Act. The regulator will hold an early meeting with
the provider and the secured creditors to agree an action plan, which
will include a communications strategy

tenants - the regulator recognises that any situation where
insolvency powers are triggered could cause anxiety for tenants and
leaseholders, and the regulator will take all steps it can to mitigate
that anxiety. The regulator will ensure that the regulator itself and
any manager appointed as part of proposals comply with the legal
requirements for consulting and informing tenants. The nature of
consultation will depend on the circumstances of the case and the
timescales involved. It will not be practicable in some situations to
make direct contact with each individual tenant. The regulator will
use various techniques to consult and inform tenants including where
appropriate, liaison with recognised tenant representative groups,
appointment of a tenant adviser, telephone help-lines,
advertisements in local newspapers and tenant meetings

the registered provider - the regulator will ensure that it complies
with the legal requirements for consulting and informing the
provider. The provider (including its officers and its directors,
committee members or trustees) and its senior staff are likely to be
involved fully from the outset. The regulator’s expectations of the
provider are outlined in paragraph 40

any insolvency office holder - the regulator recognises that, in certain
situations, an insolvency office holder could also be appointed in
respect of the provider or its land. The regulator would want to
facilitate the person appointed in the performance of his or her
duties, and would hold an early meeting with that person to make
appropriate arrangements. In cases where an insolvency office
holder is in place, and the regulator wishes to appoint an interim
manager, the regulator will consider, in consultation with the relevant
parties, whether it would be appropriate to appoint that person as
the interim manager

unsecured creditors - the regulator must make arrangements for
bringing proposals (both before and after their agreement) to the
attention of the unsecured creditors. The regulator will require the
provider to give the regulator a list of unsecured creditors for this
purpose. If, for any reason, it is not possible to obtain contact details
for all unsecured creditors, the regulator will make arrangements for
advertising the proposals in an appropriate publication such as the
London Gazette

other regulators - the regulator will ensure that it complies with the
legal requirements for consulting and informing the Financial Services
Authority and the Charity Commission as appropriate. In addition to
its formal obligations, the regulator will keep these two bodies, as
well as the Registrar of Companies (where the provider is a
registered company), informed of the ongoing situation during a
moratorium

local authorities - the regulator recognises that local authorities in
whose areas a registered provider operates may have various levels
of interest in the provider’s affairs. Where a local authority is a
secured creditor its position is the same as other secured creditors as
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outlined above. In other situations, the regulator does not have a
legal duty to consult or inform local authorities, but the regulator will
endeavour to keep local authorities informed as appropriate to the
particular circumstances of each case

e central government - the regulator will keep relevant persons at the
Department of Communities and Local Government (DCLG) informed
at all stages in the exercise of these powers and will agree with the
DCLG on a case by case basis which other government departments
should also be kept informed

e cross border regulators - where the regulator’s insolvency power is
triggered in respect of a registered provider which undertakes
business activities or has operating subsidiaries in Scotland or Wales,
the regulator will notify the Scottish Housing Regulator or the Welsh
Assembly Government as appropriate

Under section XXX of the Localism Act 2011, the regulator can make
recommendations to the Homes and Communities Agency (HCA) about the
exercise of the HCA's functions (which for the purposes of this section do not
include the functions of the regulator). In circumstances where it has
received notice under section 145, the regulator will consider whether to
make such a recommendation to the HCA. If the regulator decides to do so,
the HCA must publish the recommendation and its response to it in such
manner as the HCA thinks fit. The circumstances of each case will be
different and the regulator will be mindful of its objective of protecting public
funds. However, as a general rule the regulator will not make a
recommendation to the HCA where to do so might worsen the financial
position of the provider thus hastening the onset of insolvency.

Direction to the Greater London Authority

~

145. The circumstances applicable to each case will be different and the

regulator will be mindful of its objective of protecting public funds. However,
do so would worsen the financial position of the provider thus hastening the
onset of insolvency. Therefore, the regulator envisages the use of the power
to direct the GLA being restricted to financial assistance where a contractual

commitment has not been entered into by the provider. In the absence of
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relevant guidance note.
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Guidance note 6
Guidance on section 166: winding up petition by the regulator
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power relating to petitioning for the winding up of a registered
provider. This is a general power and is set out in chapter four section 166
of the Housing and Regeneration Act 2008 (the Act). It may be exercised in
relation to registered providers with some exceptions that are set out in the
section below on scope. This document should be read in conjunction with
The Regulatory Framework for Social Housing Providers from April 2012,
which sets out the objectives and principles that underpin the regulator’s
approach.

Scope

2 The power may be exercised in relation to a non-profit registered provider
which is a registered company or an industrial and provident society. It
cannot be applied to a local authority provider, a for-profit provider or to a
registered charity, which is not a registered company.

Background and context to the use of the power

3 Where problems are identified with a provider, the regulator may intervene
to assist the provider to resolve those problems. The regulator expects that
most cases will be resolved through timely and effective intervention.
However, in circumstances where problems cannot be resolved and where
particular circumstances exist, the regulator can petition the court under the
Insolvency Act 1986 to wind up a registered provider. The regulator expects
this power to be used only in rare and exceptional circumstances.

The power
The circumstances in which the power can be exercised
4 The power can only be exercised on any of three grounds as follows:

that the provider is failing properly to carry out its objects
that the provider is unable to pay its debts within the meaning of
section 123 of the Insolvency Act 1986

¢ that the regulator has previously directed the provider under section
253 of the Act to transfer all its land to another person

Failure to properly carry out objects

5 Under section 112 of the Act, in order to be eligible for registration with the
regulator, a body which is not a local authority must be a provider of social
housing or intend to become a provider of social housing. The regulator
therefore considers that carrying out objects in the context of section 166
relates solely to the provision of social housing.
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Inability to pay debts

Section 123 of the Insolvency Act 1986 sets out the meaning of a company’s
inability to pay its debts. The regulator considers it unlikely that it would use
this ground to petition for the winding up of a provider. This is because the
prime responsibility for complying with the law in such a situation rests with
the provider’s officers, directors, committee members or trustees and with
its senior staff. Also it is up to the creditors of a provider to take whatever
action is open to them to enforce payment of monies due to them. Action
taken by the provider or its creditors could trigger the use of the regulator’s
insolvency power contained in sections 144 to 159 of the Act (see separate
guidance on that power).

Where land has been transferred

Where all of the land of a provider is transferred to another person following
a Direction by the regulator under section 253, the provider will remain as a
constituted body, although it will not be able to function as a registered
provider. In that case, unless the provider's members take action to dissolve
the body in accordance with its constitution, the regulator may petition the
court to wind up the provider.

The effect of an exercise of the power

It is for the court to decide whether or not to grant the petition to wind up
the provider. If it does, the court will give responsibility for winding up the
provider to the official receiver. The regulator will give all the information
and assistance the official receiver requires. The regulator will consider
whether it is necessary to use any of its other enforcement powers in order
to facilitate a winding up. When the official receiver confirms to the regulator
that a winding up is complete the regulator will remove the provider from its
register and will liaise with other regulatory bodies as appropriate regarding
removal from their registers.

Consultation

The Act does not require the regulator to consult relevant persons in
exercising its power under section 166. In the limited circumstances which
the regulator envisages using the power, there are unlikely to be any
significant legitimate interests remaining. The regulator is committed to as
full consultation as is possible with any relevant stakeholders.
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Guidance note 7
Guidance on section 167: transfer of property
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power relating to the transfer of property following the
dissolution or winding up of a registered provider. This is a general power
and is set out in chapter four section 167 of the Housing and Regeneration
Act 2008 (the Act). It may be exercised in relation to registered providers
with some exceptions, which are set out in the section below on scope. This
document should be read in conjunction with The Regulatory Framework for
Social Housing Providers from April 2012, which sets out the objectives and
principles that underpin the regulator’s approach.

Scope

2 The power may be exercised in relation to a non-profit registered provider
which is a registered company or an Industrial and Provident Society. It
cannot be applied to a local authority provider, a for-profit provider or to a
registered charity, which is not a registered company.

Background and context to the use of the power

3 The principles behind the constitutional and operating frameworks of non-
profit providers are such that any assets held by them should be applied in
furtherance of their own objects or the objects of similarly constituted
bodies. As any assets remaining after a provider ceases to exist cannot be
distributed to its members the Act provides assurance that those assets will
continue to be used for their intended, or similar, purposes.

The power
The circumstances in which the power can be exercised

5 The power can only be exercised where a non-profit registered provider is
dissolved under the Industrial and Provident Societies Act 1965 or is wound
up under the Insolvency Act 1986. The power overrides anything contained
in the Industrial and Provident Societies Act 1965, the Insolvency Act 1986,
the Companies Act 2006 or the constitution of the provider.

The effect of an exercise of the power

6 Any surplus property that is available after satisfying the provider’s liabilities
must be transferred to the regulator or, if the regulator directs, to a
specified non-profit registered provider. Where the provider that is dissolved
or wound up is a charity, its surplus property can only be transferred to
another charity that has similar objects to those of the transferring charity.
The Act gives the regulator the power to decide whether the objects of the
two charities are similar. The regulator will consult with the proposed
recipient charity, and will take advice from the Charity Commission as
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necessary, before making a decision on similarity of objects.

The regulator considers that the legal processes for dissolution and for
winding up will ensure that all assets and liabilities of a provider are properly
identified such that the regulator will not need to undertake a separate
process to satisfy itself in that regard.

The Act also gives the regulator the power to discharge liabilities of a
provider in order to avoid the sale of the provider’s land and instead secure
a transfer of that land. The regulator does not envisage using this power as
to do so would mean public funds taking the place of existing creditors.
There may be exceptional circumstances, for example if tenants are in
danger of losing their homes, where the regulator would consider a case for
providing financial assistance. The regulator would only consider such a case
where all other possible avenues for meeting the liabilities had been
exhausted.

Directing a transfer of surplus property

Where the regulator holds surplus property transferred to it under section
167 (and under previous legislation) the regulator may transfer such
property to other non-profit registered providers in accordance with criteria
determined by the regulator and made available from time to time. In
general, surplus property will be used to facilitate strategies for the
resolution of serious problem cases, and in some cases may take the form of
direct financial assistance.

Consultation

The Act does not require the regulator to consult relevant persons in
exercising its power under section 167. As the provider which owned the
property will be dissolved or wound up there are unlikely to be any
significant legitimate interests remaining. The regulator is committed to as
full consultation as is possible with any relevant stakeholders.
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Guidance note 8

Guidance on sections 199 to 200: survey

Purpose

This document gives general advice and guidance on how the regulator may
exercise the power to carry out a survey. This is a regulatory power and is
set out in chapter six sections 199 to 200 of the Housing and Regeneration
Act 2008 (the Act). It may be exercised in relation to all registered providers.
This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from April 2012, which sets out the
objectives and principles that underpin the regulator’s approach.

Scope

The power may be exercised in relation to all providers, including a non-
profit private registered provider, a for-profit private registered provider and
a local authority provider.

The term “premises” is not defined in the Act, but the regulator will only
exercise the power to carry out a survey in relation to social housing, that is
to homes or dwellings. The term “dwelling” is defined in section 275 of the
Act as “a house or flat or other building occupied or intended to be occupied
as a separate dwelling”, and “includes any garden, yard, outhouse or other
appurtenance”. The regulator considers that common parts will fall within
this definition.

Background and context to the use of the power

A provider is responsible for ensuring that it achieves the standards set by
the regulator. A provider has primary responsibility for ensuring that its
tenants live in good quality accommodation which is repaired and
maintained to the highest standards. The regulator expects providers to
have good quality information on the condition of its social housing stock. It
may be necessary for the regulator to step in and exercise this power when
it suspects that a provider is failing to maintain its premises in accordance
with the standards under section 193 of the Act.

Potential triggers to the exercise of the power

Sections 199 and 200 of the Act set out the circumstances in which the
regulator may exercise the power to carry out a survey. The regulator may
arrange for a survey of the condition of identified homes by an authorised
person.

Indicators of a potential breach of the standards could include:

¢ a potential generic problem in design, construction or condition which
may impact across the provider’s social housing stock where there
are reasonable grounds to suspect there has been or there is a risk
of a serious detriment to tenants.
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e afailure by the provider to honour a relevant voluntary undertaking
to the satisfaction of the regulator

e afailure by the provider to deal with previous relevant regulatory
interventions to the satisfaction of the regulator

e asurvey is necessary as part of the exercise of the regulator’s wider
regulatory or investigatory powers such as an inspection or an inquiry

Process
Who can carry out a survey?

A survey can be carried out by anyone who is authorised by the regulator.
An “authorised person” may be a member of the regulator’s staff, or any
other person who has been authorised in writing by the regulator for the
purposes of carrying out a survey under this power. The regulator will
ensure that the authorised person is qualified for the intended purpose of
the survey.

Authority to carry out the survey

The regulator will give the authorised person written authority to carry out
the survey. The regulator will send a copy of this authority to the provider.
When carrying out the survey, or seeking to enter premises in order to carry
out the survey, the surveyor must produce a copy of the authorisation if
requested to do so by the occupier of the premises. The surveyor may enter
the premises at any reasonable time to carry out the survey.

Notice

The Act places obligations on both the regulator and the provider in relation
to giving notice of the survey:

e the authorised person must give the provider at least 28 days notice
e the provider must give each occupier of the premises at least seven
days notice

Report

After carrying out a survey, the surveyor must produce a written report for
the regulator. The regulator will send a copy of the report to the provider.

Costs

The Act makes provision for the regulator to require the provider to pay
some or all of the costs of the survey and report. This is discretionary, but
the regulator will usually seek to recover the full cost of the survey and
report from the provider, having taken into account the outcome of the
report and the circumstances of the provider.
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Sanctions

12 The Act makes provision for the regulator or the Director of Public
Prosecutions to bring proceedings in circumstances where:

e a provider fails without reasonable excuse to comply with the
requirement to give each occupier of the premises at least seven
days notice of a survey

e a provider, or an officer of a provider, obstructs an authorised person
in exercising the power to carry out a survey
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Guidance note 9
Guidance on sections 201 to 203: inspection
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise its power on inspection. This is a regulatory power and is set out in
chapter six and sections 201 to 203 of the Housing and Regeneration Act
2008 (the Act). These sections of the Act are subject to amendment by the
Localism Act. The power may be exercised in relation to all registered
providers. This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from April 2012, which sets out the
objectives and principles that underpin the regulator’s approach.

Background and context to the use of the power

2 The regulator may commission an inspection to establish whether a provider
is compliant with our standards and regulatory requirements. In considering
whether or not to commission an inspection, the regulator will take account
of the different thresholds for intervention that apply to the economic and to
the consumer standards, including whether or not the serious detriment test
is met in relation to consumer standards. The regulator will decide the scope
of, and produce the brief for, each inspection. The brief will set out the
matters to be investigated and the methodology to be followed. The
inspection will focus on those areas where concerns have been identified
and will provide a clear, evidence-based assessment of compliance with our
standards and regulatory requirements,, -

Potential triggers to the exercise of the power

3 Section 201 of the Act specifies that the regulator may arrange for a person
to inspect:

e a provider’'s performance of its functions in relation to the provision
of social housing, or
¢ the financial or other affairs of a provider

4 The regulator is most likely to exercise the power of inspection where a
provider_might be non-compliant with one or more of the standards
applicable to it, and the regulator needs to establish whether there is an
actual failure and, if there is, the level of severity associated with the failure
in order to consider whether further action_might be necessary. Examples of
the circumstances in which the regulator might commission an inspection
include:

e evidence of a breach of one or more economic standards including '
indicators of financial problems or poor financial management K
evidence of a breach of one or more consumer standards where there are )
reasonable grounds to suspect there has been or there is risk of serious )
detriment to tenants, '

e where we have grounds to suspect that an agreed programme of
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self-improvement to resolve previously identified concerns has failed
to achieve compliance with the standards or is not being progressed
in a timely way

Evidence of impropriety (including fraud)

whistle blowing involving allegations of a serious nature

provider including a non-profit registered provider and a for-profit registered
provider where the inspection relates to economic standards under section
194 of the Act and to all providers including a non-profit registered provider,
a for-profit registered provider and a local authority provider where the
inspection relates to consumer standards under section 193 of the Act. An
inspection of the social housing activities of a local authority provider will
include liaison with managing agents where management services are
provided by an arm’s length management organisation (ALMO), a tenant
management organisation (TMO), or other manager under contract.

The power

Who can conduct an inspection?

The

v

regulator will ensure that the inspector is qualified for the intended purpose
of the inspection. An inspector is most likely to be:

an appropriate professional expert, or

on either a general or specific basis

The inspection_brief,

It is for the regulator to decide whether an inspection is needed and its
scope, taking into account the particular circumstances of the provider. The

of a standard. The regulator will produce the brief for the inspection. While
the nature of the brief will vary depending on the circumstances of the case,
it will be bespoke to the specific presenting concerns at the provider and will
focus on investigating whether or not the provider is compliant with the
standards. The brief will usually include:

the matters to be investigated

the methodology to be followed ,
the proposed dates for the start and completion of the inspection

which is most likely to be carried out at short notice
the reporting arrangements
fees and cost control arrangements
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Notification and initial contact with the provider

The regulator’s general approach to regulatory engagement with providers
means that in most cases any concerns will have been discussed with the
provider before the regulator considers whether to commission an
inspection. Cases where it might not be appropriate to do so include those
where the regulator has to act speedily in order to protect tenants or the
taxpayer. Once the regulator has decided to commission an inspection and
has given the brief to the commissioned inspector, it will notify the provider
of:

e the reason it has commissioned the inspection
e the standard(s) to which the inspection relates
o the brief for the inspection,

The regulator will agree the arrangements for the inspection with the
inspector and the provider based on the particular circumstances of the
case. The regulator will expect the inspector to then make contact with the
provider in order to agree the detailed practical arrangements associated
with the inspection, including confirmation of dates and any requirements for
information or access that might be necessary.

The regulator expects the provider to give all the background information
required for the inspection to the inspector on a timely basis. The regulator
will give support to the inspector in circumstances where it is necessary to
use the powers to obtain specified information and documents in the Act.
The regulator will provide any supporting information it holds to the
inspector. The inspector will ensure that the inspection is delivered in a
timely, efficient and cost-effective way_that minimises the administrative
impact on the provider while ensuring that it fully investigates the matters
that led to the inspection being commissioned. The regulator will monitor the
inspector’s progress in order to achieve these outcomes.

An inspector’s powers

The inspector will be authorised in writing by the regulator to exercise the
powers of an inspector which are set out in Section 203 of the Act. In
summary these are to:

® require a person to provide specified documents or information. The
regulator would expect a provider, or its agents, to produce
information and documents when requested to do so by the
inspector as listed in section 107(1) (see separate guidance note on
section 107 of the Act). Where the provider does not do so, the
inspector may by notice require the information and documents to be
produced

e enter premises occupied by the provider at any reasonable time

e inspect, copy or take away documents found on the premises. This
includes all relevant documents held by the provider, including
documents stored on computers

e inspect any computer on which documents have been created or
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stored

e require any person, including any person having charge of a
computer, to provide such facilities or assistance as the inspector
reasonably requests

2

The inspection report

The Act requires the inspector to produce a written report. The report will in
particular set out the inspector’s opinion on whether or not the provider is
compliant with our standards and regulatory requirements. The inspector will
be required to provide evidence to support their opinion. Where an inspector
identifies serious concerns, the regulator would normally expect them to
make recommendations for remedial action.

The regulator will ensure that a copy of the report is given to the provider
together with its own assessment of the outcome of the inspection. The Act
makes provision for both the regulator and the inspector to have discretion
to publish the report, and the regulator will take into account all relevant
factors in coming to a decision on publication, including all legal
requirements and commercial confidentiality. Where the regulator decides
that it would be appropriate to publish an inspection report, it will determine
the basis on which it is published having taken account of the views of the
inspector and the provider.

Yo o oo -

Follow-up action

The regulator will consider the inspection report, decide whether or not
there has been a breach of a standard or our regulatory requirements and, if
there has, whether or not it is sufficiently serious to warrant follow up action
by the provider. Different thresholds may apply in such circumstances
depending on whether or not the serious detriment test is met in relation to
consumer standards. Where an inspection demonstrates a failure against a
standard or mismanagement in the affairs of a provider, the regulator may
consider further action against the provider, including the possible exercise
of one or more of its enforcement powers._In considering the outcome of the
inspection, the regulator may assess any wider implications for the

management and governance of the provider. .The regulator will ensure that -

inspection findings are reflected in any published regulatory judgement
where they are material and its overall assessment of the provider is
changed as a result of them. The regulator will expect any remedial action
that is necessary to be implemented swiftly by the provider.

The costs of an inspection

The Act makes provision for the regulator to pay for an inspection. It also
makes provision for the Secretary of State by order to authorise the
regulator to charge fees for inspections. The Secretary of State has not
made such an order, so the regulator cannot charge fees for inspections.
The DCLG and regulator may consult about charging fees at a future date.
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Sanctions for failing to co-operate with an inspector

The Act makes provision for the regulator or the Director of Public
Prosecutions (or someone else with their consent) to bring proceedings in
circumstances where a person without reasonable excuse obstructs an
inspector exercising the powers set out in section 203 (4-8) of the Act.

What the regulator expects from the provider
The regulator expects a provider that is subject to inspection to:

co-operate fully with the regulator and the inspector
give access to premises, staff and tenants to the inspector when
requested
e provide information and documents to the inspector on a timely basis
e provide facilities and assistance to the inspector when requested
¢ not to publicly comment on the findings of an inspection until the
report is in the public domain
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Guidance note 10

Guidance on sections 206 to 209: inquiry
Guidance on section 210: extraordinary audit

Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the powers on inquiry and extraordinary audit. These are regulatory
powers and are set out in chapter six and sections 206 to 209 and section 210 of
the Housing and Regeneration Act 2008 (the Act). They may be exercised in
relation to all registered providers, subject to the exceptions applying to local
authorities and for-profit providers that are set out in the section headed “scope”
below. This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from April 2012, which sets out the
objectives and principles that underpin the regulator’s approach.

Scope
2 These powers may be exercised in relation to all providers including a non-profit

private registered provider, a for-profit private registered provider (in relation to its
social housing) and a local authority provider (in relation to its social housing).

3 An extraordinary audit of the accounts and balance sheet of a local authority
provider may only cover the extent to which they relate to the provision of social
housing.

4 These powers may be exercised in relation to a registered charity only if the charity

has received public assistance. The term “public assistance” is defined in section
274 of the Act, but in summary, it means that the registered charity must have
received certain specified loans or grants from public sources or had property
transferred to it by a local authority. An inquiry into a registered charity may only
relate to its social housing activities. An extraordinary audit of the revenue accounts
of a registered charity may only cover the extent to which they relate to its social
housing activities. If an inquiry is held into a registered charity, the regulator will
notify the Charity Commission in accordance with section 209 of the Act.

5 During the course of an inquiry, the inquirer may consider the affairs of a body
which at the relevant time was a subsidiary or associate of a registered provider.
The terms “subsidiary” and “associate” are defined in section 271 of the Act, but in
summary, they include any organisation falling within the meaning of “subsidiary”
in either the Companies Act 2006 or the Friendly and Industrial and Provident
Societies Act 1968; any organisation where the provider has the power to appoint
or remove all or a majority of the board of directors; or any organisation where the
provider holds more than half in nominal value of the company’s equity share
capital.

Background and context to the use of the powers
6 The provider is responsible for ensuring that the organisation is properly governed,
is viable, and achieves the standards set by the regulator. In circumstances where

the affairs of a provider may have been mismanaged, it may be necessary for the
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regulator to step in and use the power to hold an inquiry. An extraordinary audit
may be required as part of an inquiry. The regulator will commission the inquiry
and appoint one or more inquirers. Although the regulator must appoint one or
more independent persons to conduct the inquiry, the inquiry is conducted on
behalf of the regulator, with the inquirer(s) presenting findings on matters specified
by the regulator, which may include making recommendations. The report of a
statutory inquiry will be considered by the regulator, which will decide on any action
that may need to be taken, including the possible use of any of the regulator’s
powers.

Potential triggers to the exercise of the power

Sections 206 to 209 of the Act specifies that the regulator may hold an inquiry if it
suspects that the affairs of a provider may have been mismanaged. The term
“mismanaged” in relation to the affairs of a provider is defined in section 275 of the
Act as:

¢ managed in contravention of a provision of part two of the Act or of
anything done under part two of the Act
e otherwise conducted improperly or inappropriately

The regulator is most likely to exercise the power to hold an inquiry in
circumstances where it suspects mismanagement, for example:

¢ there may have been a failure against one or more economic standards

¢ there may have been a failure against one or more consumer standards
where there are reasonable grounds to suspect there has been or there is a
risk of a serious detriment to tenants

e the provider may have failed to honour its commitments set out in a
voluntary undertaking

e the provider may have failed to comply with an order or Direction made by
the regulator or to resolve problems that led to previous regulatory
interventions

¢ the provider may have been involved in activities that might endanger the
security or interests of tenants or put the social housing funds or assets of
the provider at risk

e the provider may have been involved in the misuse or misapplication of
public, charitable or other assets or funds

e there may have been a failure to operate within the provider’s constitution,
governing instrument or standing orders, which has been detrimental to the
provider, its tenants or its operations

¢ the provider may have knowingly given false information to the regulator or
to other organisations

¢ the provider may have been involved in persistent unlawful discrimination or
other breaches of legislation

e the provider may have been involved in unlawful or unacceptable conflicts
of interest, including breaches of charity law

¢ the shareholding membership of a non-profit private provider may have
failed to act in the best interests of the provider or of its tenants

This is not an exhaustive list and the regulator may conclude that it is necessary to
exercise the power in other circumstances to those set out above.
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The regulator is most likely to exercise the power to hold an extraordinary audit in
circumstances where it considers that:

there may have been a material mis-statement in the accounts

the accounts have been qualified

a private registered provider’s solvency is in doubt

there may have been a fraud

auditors have raised matters of serious concern, for example in their
management letter

The powers
Who can conduct an inquiry?

An inquirer must be independent of the regulator. An inquirer is deemed to be
independent in circumstances where they and the members of their family:

¢ are not members, employees or consultants of the regulator
¢ have not been members or employees of the regulator within the previous
five years

The term “consultant” is defined in section 206 of the Act as an individual providing
services to the regulator otherwise than by virtue of employment with the regulator
or an appointment as an inquirer. For the avoidance of doubt, the regulator takes
this to mean that an individual consultant who is providing services to the regulator
when the regulator decides to hold an inquiry cannot be appointed as an inquirer,
but an individual consultant who has provided services to the regulator previously
and who has completed the work associated with that commission may be
appointed as an inquirer.

The regulator will appoint an inquirer on the basis of the skills and experience
required in the circumstances of each individual case.

Process

The process for an inquiry is set out in detail below.

Costs

The regulator will meet the cost of the inquiry on terms to be agreed with the
inquirer. Section 207 of the Act specifies that a local authority may contribute to the
cost of any inquiry should it wish to do so.

Extraordinary audit

Section 210 of the Act specifies that where an inquiry is being held, or has been
held, the regulator may require the provider to allow its accounts and balance sheet
to be audited by a qualified auditor appointed by the regulator.

Who can conduct an extraordinary audit?

The Act defines the term “qualified auditor” as a person eligible for appointment as
auditor of the provider’s ordinary accounts. The regulator will ensure that the
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auditor is qualified for the intended purpose of the extraordinary audit.
Process

The auditor will be appointed and briefed by the regulator. The provider subject to
the inquiry, and others, will be notified in the same way as for an inquiry. See those
sections of this guidance headed appointing an inquirer, briefing an inquirer and
natification of an inquiry. The regulator will determine the matters to be audited
during the extraordinary audit and the form of the report. The regulator will agree a
work plan, timetable and costs of the extraordinary audit with the auditor. On
completion of the extraordinary audit, the auditor will report to the regulator on
such matters and in such form as determined by the regulator.

Costs

The Act specifies that the provider subject to the inquiry must pay the costs of the
extraordinary audit including the auditor’s remuneration (section 210 (5)).

Appointing an inquirer

Before appointing an inquirer, the regulator will seek proposals from the
prospective inquirer in relation to the possible methodology, likely time input and
fees, overall timetable as well as estimated cost. The prospective inquirer will be
asked to identify any additional support that is needed to facilitate the inquiry
including professional services. The regulator will consider the prospective inquirer’s
proposals and will direct the parameters for the inquiry, including the proposed
methodology; the likely time input by the inquirer; the likely time input by other
professional services; spending limits for specific items; overall timetable; overall
budget; format, content and frequency of reports.

The regulator will appoint one or more individuals as inquirers, and they will
conduct the inquiry. The regulator will ensure that the inquiry has access to all the
skills necessary to meet the inquiry brief, including, where appropriate, specialists
such as lawyers or forensic auditors. The regulator and the inquirer will consider
the most appropriate method of procuring the services of such individuals: they
may be appointed as an additional inquirer; alternatively the inquiry may choose to
buy in their services. Where the inquiry buys in services, the persons providing the
service will not be an inquirer, but will undertake work for and on behalf of the
inquiry under the direction of the inquirer. In all such cases, the regulator will
approve the terms under which such individuals are appointed, including fee levels
and the budget for the work to be undertaken. The regulator will ensure that the
inquirer, and persons or organisations providing services to the inquiry do not have
any actual or potential conflicts of interest which might be prejudicial to their
involvement. The regulator may appoint an additional inquirer during the course of
an inquiry if it is necessary to do so.

The regulator will nominate a named member of staff to commission the inquiry on
its behalf and to fulfil the client role to the inquiry. The regulator will also nhominate
a named member or members of staff as the main point or points of contact
between the regulator and the inquirers, and, where necessary, between the
regulator and the provider during the course of the inquiry. The regulator may also
provide administrative support or other facilities to the inquiry. Where such support
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is in place, the member of staff providing it will not be the same person as one of
the nominated points of contact.

The inquiry

An inquirer is independent of the regulator, but conducts the inquiry on behalf of
the regulator. The inquirer:

shall determine the procedure for an inquiry
may make interim reports
shall make a final report on matters specified by the regulator

Section 208 of the Act sets out the powers of an inquirer in relation to evidence. In
summary these are:

to require a person to provide specified documents or information. The
regulator would expect a provider, or its agents, to produce information and
documents when requested to do so by the inquirer. The inquirer may by
notice require the information and documents to be produced. The notice
will specify the document or information required, the form and manner in
which the document is to be provided and when and where the document
or information is to be provided. This power applies to the documents and
information set out under sections 107 and 108 of the Act, and a failure to
comply with such a requirement is subject to the same sanctions that are
available under those sections. Further advice and guidance about the
regulator’s approach to this power is set out in the relevant guidance note
such a notice might require evidence to be given on oath and the inquirer
may administer oaths for that purpose

to take evidence on oath

serve a notice on an appropriate person directing him or her to attend [the
inquiry] at a specified time and place in order to give evidence or produce
specified documents in their control or custody that are relevant to the

inquiry

The inquiry brief

The regulator will draft the brief for the inquiry. The contents will vary depending
on the circumstances of the case. This is not an exhaustive list, but the brief will
include:

the regulator’s powers

the inquirer’s powers, responsibilities and duties

the general approach to the conduct of the inquiry

information about the provider and its operations

background to the regulator’s concerns

the regulator’s principal concerns

the parameters of the inquiry including the specific matters and time period
that is to be investigated

the timetable for the inquiry

financial considerations

the arrangements for reporting to the regulator, including any requirement
by the regulator to provide interim reports
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e the regulator’s expectations of the inquirer

¢ how success against the brief will be monitored and measured

¢ any other matters that the regulator may consider to be relevant to a
particular inquiry

25 The regulator will keep the brief under very close review during the course of the
inquiry. If it becomes necessary to amend or extend the brief or allow additional
time for the inquiry, the regulator will agree a revised brief to the inquirers and
provide a copy to the provider.

Briefing the inquirer

26 The regulator will provide both written and oral briefings to the inquirer covering
both the inquiry process and key background on the provider. The inquirer will be
given all relevant information and documents about the provider’s affairs and the
specific areas for investigation that it is aware of or has in its possession. Since the
circumstances of and the reasons for an inquiry will vary from case to case, it is not
possible to provide an exhaustive list of documents, the following material is likely
to be made available to the inquirer, depending on the nature of the provider:

the provider’s constitution

the most recent audited accounts and auditor's management letter
business plan

financial returns provided to the regulator

performance information and compliance statement provided to the
regulator

any relevant voluntary undertaking given to the regulator

the most recent regulatory judgement produced by the regulator
the most recent annual viability review produced by the regulator
key correspondence between the regulator and the provider

any documents directly relevant to the matters to be investigated
any other relevant background material

Notification of an inquiry

27 Depending on the nature of the issues that are subject to an inquiry, it may not be
possible to give a provider advanced notice of the decision to undertake an inquiry.
However, the regulator will notify the provider in writing and may also arrange a
meeting to explain the reasons for the inquiry, the process that will be followed and
the anticipated timetable. The notification will usually include:

a copy of the order appointing the inquirer

the brief for the inquiry

the powers of the inquirer

a copy of these guidance notes

the terms of any public statement that the regulator requires the provider to
make

a draft news release to announce the inquiry

e the proposed lines of communication between the regulator and the
provider

28 The provider will be asked to notify its key stakeholders. The regulator will notify
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other relevant organisations that it has decided to hold an inquiry. These may
include:

DCLG

the Financial Services Authority or the Charity Commission as appropriate
Homes and Communities Agency or GLA as appropriate

a local authority in its capacity as the strategic housing authority for any
area in which the provider operates where the inquiry is into the affairs of a
private registered provider

e an appropriate body that represents the provider

e secured creditors

The regulator will keep relevant organisations informed of the progress of the
inquiry as necessary. In doing so it will seek to balance the expectations of such
organisations to be properly and fully informed against the disclosure of qualified,
sensitive or privileged material.

The regulator will issue a news release to announce the inquiry. The provider will
usually be given an opportunity to comment on the factual accuracy of any such
news release.

Conduct of an inquiry

It is for the inquirer working to the brief and within the parameters, timetable and
budget set by the regulator to determine the procedure for the conduct of the
inquiry. The inquirer is expected to establish matters of fact relating to the
particular matters under investigation. If any matter of concern not within the brief
comes to the inquirer’s attention during the course of the inquiry, the inquirer
should seek instructions from the regulator on whether or not the matter should be
followed within the inquiry. If the regulator agrees, it will issue a revised brief to
the inquirer and to the provider.

The inquirers have wide-ranging powers to obtain information and documents from
the provider, its subsidiaries, from associated organisations and from current and
former officers, members, employees and agents including any professional
advisers or persons acting for or on behalf of the provider. Any person failing to
comply with such an order from the inquirers is liable to be prosecuted. The
inquirers may take copies of any books, accounts or documents produced. Where
an extraordinary audit is being carried out, inquirers may make an order for such
information with a view to passing it on to the auditor.

The regulator will expect an inquiry to be conducted in accordance with the
principles of natural justice. The inquirers may interview anyone who may have
been involved in the matters under investigation. Any person interviewed may, if he
or she wishes, be accompanied by a representative, provided that that person is
not also someone who has been or is to be interviewed by the inquirers. Where
appropriate, those interviewed may be asked to give evidence under oath, to make
a declaration of the truth or to agree and sign written statements. Neither the
regulator, nor the inquiry, will pay for any person or their representative to attend
the inquiry. No payment will normally be made for loss of earnings or professional
fees or out of pocket expenses.
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The inquirer will be asked to provide regular reports on the progress of the inquiry
to the regulator, including in particular, progress in terms of timetable and budget.
If the inquirer anticipates that the previously agreed timetable or budget is likely to
be exceeded, the inquirer should inform the regulator and seek guidance about
whether the regulator is minded to grant an extension and/or is prepared to
authorise additional expenditure. If the regulator agrees it will issue a revised brief
to the inquirer and to the provider.

An interim report

The inquirer may make one or more interim reports to the regulator, or as required
by the regulator. If as a result of an inquirer’s interim report, the regulator is
satisfied that the affairs of the provider have been mismanaged, the regulator may
exercise any of its enforcement powers. Including those that are available during or
following an inquiry. See the separate guidance notes on these powers.

The final report

Section 207 of the Act makes provision for the inquirer to make a final report on
matters specified by the regulator.

The regulator will expect the inquirer to send the final report, or relevant extracts,
in draft form to any individual who is likely to be criticised in the final report in
order to give them the opportunity to respond to those criticisms. A copy of the
final report will also be sent to the provider. The inquirer should give the relevant
parties a reasonable amount of time to respond. The regulator will expect the
inquirer to demonstrate that the views of those individuals responding have been
taken into account in making the final report. Where responses are received after
the deadline set by the inquirer, it will be a matter for the discretion of the inquirer
whether or not they will be taken into account.

While the form and content of the final report will vary from case to case, in
compiling the final report, the regulator will expect the inquirer to record:

¢ findings about the matters for investigation set out in the inquiry brief

¢ the facts of the case

e the conclusions the inquirer has drawn from those facts, including specific
conclusions as to whether or not there has been mismanagement, and, if
there has, who was responsible for it

e any facts about which there was dispute

¢ any material conflicts of evidence

¢ how the inquirer has taken account of any responses to the draft final report
from relevant parties in making the final report

Where the inquirer wishes to make suggestions for improving the performance of
the provider in particular, or that of providers generally, or wish to comment on
matters outside their brief, these should be discussed first with the regulator and, if
agreed, recorded in a separate letter to the regulator.

Consideration of the final report and representations

The regulator will consider the facts of the case as set out by the inquirer in the
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final report. It may not agree with some or all of the inquirer’s conclusions or may
form different conclusions from the evidence. The regulator may refer the report
back to the inquirer at any point in order to seek clarification on, or a
supplementary report about, some specific part or parts or the whole of the report.
Where this reveals that the report contains an error of fact, the regulator will
consider whether the error was sufficiently material to change the findings detailed
in the report.

The regulator will complete its consideration of the report as soon as it is
reasonably practicable to do so. The regulator will notify the provider of the
provisional timetable in which it is expected to consider the report. This will include
the date of any relevant formal meeting, or meetings and the anticipated deadline
for the receipt of any written representations from the provider.

The purpose of any formal meeting, or meetings, is to consider all the relevant
material and to decide:

o whether the board is satisfied, as the result of an inquiry, that the affairs of
the provider have been mismanaged

¢ if they have been mismanaged, whether any person or group of persons
contributed to the mismanagement

¢ if they have been mismanaged, whether the board is minded to exercise
any of its enforcement powers in the Act

¢ whether the regulator requires the provider to take any remedial action in
relation to issues raised in the report

If the regulator concludes that the affairs of the provider have not been
mismanaged, or if it is satisfied that only minor remedial action is required, the
inquiry will usually be concluded.

Once the board has made its findings, the provider will be informed as soon as
possible in writing, setting out the reasons for the decisions. If the regulator
concludes that there has been mismanagement, the regulator will inform the
provider and any individuals who appear to have contributed to it. They will also be
advised of any enforcement action that the regulator is minded to take. Copies of
the final report, or relevant extracts, will be sent to the provider or to individuals or
to third parties (referred to subsequently in this guidance as "relevant persons")
and they will be invited to make representations to the regulator. Any such
invitation is entirely at the discretion of the regulator, and will only be extended to
an individual or an organisation that appears to the regulator to have a direct and
relevant interest in the governance, management and operations of the provider.

The regulator would usually expect the relevant persons to make written
representations. In addition, the regulator may be prepared to consider oral
representations made in person. The purpose of the representations is to offer the
relevant persons an opportunity to correct matters of fact or to refute the contents
of the final report.

Where the relevant persons wish to make written representations they will be asked
to submit them by a specified deadline. It is in the best interests of the relevant
persons to provide material by the deadline since this will give the regulator
sufficient time to give it careful consideration before the meeting. Where
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representations are received after the deadline, the regulator will use its best
endeavours to take it into account, but it cannot guarantee to do so. The regulator
will not usually grant requests for additional time to submit written representations,
although it may be prepared to do so if exceptional circumstances can be
demonstrated.

Where the regulator is prepared to consider oral representations, the relevant
persons will be invited to do so at a formal meeting. The regulator will not usually
grant requests to postpone such a meeting, although it may be prepared to do so
in exceptional circumstances. The regulator may set a time limit for the provider,
the individual or the third party to make their representations.

Anyone making oral representations may be accompanied by a legal adviser or
other representative if they so wish, provided that the person has not previously
been interviewed by the inquirers, and the regulator has been notified in advance
that they will be attending. The regulator will not pay for any person or their
representative to attend the meeting. No payment will be made for loss of
earnings, or professional fees or out of pocket expenses, other than if exceptional
circumstances can be demonstrated.

The regulator will determine how a meeting at which oral representations are to be
made is to be conducted. The regulator may arrange for a verbatim transcript of
the representations to be made. If it does so, a copy will be sent to those making
the representations or their representatives. When the regulator is satisfied that the
relevant persons have had a reasonable opportunity to state their case, it will
conclude its consideration of the report in private session. The regulator will notify
the relevant persons of the outcome of the board meeting, including the reasons
for its decision, as soon as it is practicable to do so.

At the conclusion of the inquiry, the provider, and all the organisations notified of
the start of the inquiry will be notified of the conclusions reached and any action
taken by the regulator.

Publication of an inquiry report

Section 207 of the Act sets out the regulator’s power to publish all or part of an
interim or final report. While the regulator is, in principle, committed to publishing
all inquiry reports in full, it recognises that some reports may contain some material
where publication might not be in the public interest or might compromise the
safety of individuals or might deter others from coming forward with information.
The regulator will always consider whether publication is in the public interest. If it
is, the regulator will consider the most appropriate form for publication which could
be:

e the full report
e a summary of the report
e any representations made by the provider or by any individual

Where the regulator does intend to publish material, it will notify the provider and

any relevant individuals of its intention to do so. The regulator will issue a news
release to announce the publication of the report.
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Expectations

What an inquirer can expect from the regulator

53 The regulator will:

brief the inquirer and agree appropriate contractual arrangements, including
as to costs, for the inquiry

agree appropriate liaison and reporting arrangements with the inquirer
consider reports on the progress of the inquiry and respond in a timely
manner to any requests for amendments to the inquiry brief

give reasonable consideration to any requests made by the inquirer

pay due regard to the standards in public life and the regulator’s economic
objectives, to avoid the imposition of an unreasonable burden (directly or
indirectly) on public funds, and to guard against the misuse of public funds

What the regulator expects from an inquirer

54 During the course of the inquiry, the regulator expects the inquirer to:

carry out the inquiry in accordance with the brief and this guidance

strive to ensure that the inquiry is completed within the timetable and costs
agreed with the regulator

ensure that parties are given a fair opportunity to correct or contradict any
relevant statement prejudicial to their interests

conduct the inquiry fairly, expeditiously and proportionately in accordance
with the rules of natural justice and without incurring unreasonable
expenditure

agree the nature and cost of the involvement of any support staff and other
professional staff with the regulator at the outset, and in advance of any
such expenditure being incurred

to provide value for money and “best value” in conducting the inquiry

at all times to be mindful that the regulator is a public body, and that the
regulator’s economic objectives include the need to avoid the imposition of
an unreasonable burden (directly or indirectly) on public funds, and to guard
against the misuse of public funds
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What the regulator expects from the provider

During the course of the inquiry, the regulator expects officers, members, staff and
agents of the provider to:

co-operate fully with the inquiry

respond positively and in a timely manner to all reasonable requests from
the inquirers

comply with any timetable set by the inquirer

co-ordinate its communications strategy on all matters relating to the inquiry
with the regulator, and to give the regulator the opportunity to comment on
the content and timing of any news releases or other public statements

at all times to be mindful that the regulator’s economic objectives include
the need to avoid the imposition of an unreasonable burden (directly or
indirectly) on public funds, and to guard against the misuse of public funds

Recommendation to the Homes and Communities Agency

Under section XXX of the Localism Act 2011, the regulator can make - { Formatted: Font: Not Bold

recommendations to the Homes and Communities Agency (HCA) about the exercise

of the HCA's functions (which for the purposes of this section do not include the

functions of the requlator). In circumstances where it has decided to hold an

inquiry, the requlator will also consider whether to make such a recommendation to

the HCA. If the requlator decides to do so, the HCA must publish the

recommendation and its response to it in such manner as the HCA thinks fit.

_ - { Formatted: Font: Not Bold

Dlrectlon to the Greater London Authority @~ - { Deleted: Homes and

Communities Agency

has decided to hold an inquiry, it may give a Direction to the Greater London ) {Demed TSA
Authority, (the GLA) which prohibits the GLA from giving financial assistance to the{ Deleted: Homes and

provider. In circumstances where it has decided to hold an inquiry, the ye gulatb

Communities Agency

will also consider whether to issue such a Direction to the GLA. The regulator vw I {Demed HC

review its approach on a regular basis until the inquiry is concluded. 7u7r§he7r7aﬁdwcé~£ Deleted: HCA

and guidance about the regulator’s approach to the use of this power is set out n

the relevant guidance note.

{ Deleted: TSA

Powers exercisable during or following an inquiry

The Act gives the regulator a range of powers which can only be exercised during

" Deleted: HC

{ Deleted: TSA

O G G A o U

Deleted: All communication
between the TSA and the HCA
will be in accordance with the

or foIIowing an inquiry. The powers are to: terms of the memorandum of

understanding between the two
organisations. Further advice

direct a transfer of land (sections 253 and 254) approach so the ExelzccisAe of the

. : : : power to direct the is set
mak(_a and exgcute an |_nstrument of amalgamation for an industrial and out in the relevant guidance
provident society (section 255) note.

direct restrictions on dealings, including the powers to suspend or remove
an officer, employee or agent of a provider, to direct a bank not to part with
money or security and to restrict payments and transactions (sections 256
to 265)

to censure a local authority employee (order and sections 269A and 269B)
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Further advice and guidance about the regulator’s approach to the use of these
powers is set out in the relevant guidance notes.

The regulator may decide to exercise any of its enforcement or general powers

during or following an inquiry. Further advice and guidance about the regulator’s
approach to the exercise of these powers is set out in the relevant guidance notes.
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Guidance note 11
Guidance on sections 219 to 225: enforcement notices
Purpose

1 This document gives general advice and guidance on how the regulator
proposes to exercise the power on enforcement notices. This is an
enforcement power and is set out in chapter seven sections 219 to 225 of
the Housing and Regeneration Act 2008 (the Act). This document should be
read in conjunction with The Regulatory Framework for Social Housing
Providers from April 2012, which sets out the objectives and principles that
underpin the regulator’s approach.

Scope

2 The power may be exercised in relation to all providers including a non-profit
registered provider, a for-profit registered provider and a local authority
provider.

Background and context to the use of the power

3 A provider is responsible for ensuring that it manages itself effectively,
achieves the standards set by the regulator, and engages positively with the
regulator’s regulatory framework. Where a failure against a standard or
other problem has been identified, the regulator expects providers to
respond in a prompt and effective manner. It may be necessary for the
regulator to step in and exercise this power when a provider fails to do so.

Potential triggers to the exercise of the power

4 Section 220 of the Act includes ten specific circumstances in which the
regulator may exercise the power of enforcement notices. They are:

1. Where the registered provider has failed to meet an economic
standard or failed to meet a consumer standard_and there are
reasonable grounds to suspect there has been or there is a risk of
serious detriment to tenants.

Where the affairs of the registered provider have been mismanaged.

Where the registered provider has failed to comply with an earlier

enforcement notice.

4. Where the registered provider has failed to publish information in
accordance with a requirement under section 228(3) or 240(3) of the
Act.

5. Where the interests of tenants of the registered provider require
protection.

6. Where the assets of the registered provider require protection.

7. Where the registered provider has given an undertaking under
section 125 of the Act and failed to comply with it.

8. Where the registered provider has failed to pay an annual fee under
section 117(2) of the Act.

9. Where an offence under part 2 of the Act has been committed by a

wnN
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registered provider.

10. Where the registered provider has failed to comply with an order
made by an ombudsman appointed by virtue of section 124 of the
Act.

Except in cases where urgent action is required, the regulator will attempt to
secure the voluntary agreement of the provider to take the necessary action
before issuing an enforcement notice. In reaching a decision to issue a
notice, the regulator will have regard to the willingness, capacity and
resources available to the provider to undertake the necessary action.

Process

When a problem is identified, the regulator will bring it to the notice of the
provider and seek information on the provider's intended response. The
regulator will take account of this intended response in considering whether
an enforcement notice is needed. If the regulator considers that an
enforcement notice is required it will be issued in writing to the provider.

When issuing an enforcement notice the regulator will:

¢ specify the grounds on which an enforcement notice is given

¢ specify the action the regulator requires the registered provider to
take

¢ specify when the action is to be taken

¢ specify what information the registered provider must provide to the
regulator to demonstrate that the required action has been
completed

¢ explain that a registered provider who is given an enforcement notice
may appeal to the High Court

e explain that the regulator may withdraw the enforcement notice by
giving notice to the registered provider

e explain that if a registered provider does not comply with the
enforcement notice the regulator may consider exercising other
regulatory or enforcement powers

The regulator expects the provider to:

e take prompt and effective action in accordance with the Direction in
the enforcement notice

e provide evidence to demonstrate its achievement of the actions
specified in the notice

e co-operate fully with the regulator

e co-ordinate its communications strategy on all matters relating to
enforcement with the regulator, and to give the regulator the
opportunity to comment on the content and timing of any news
releases or other public statements
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Notification, - {

Deleted: to the Homes and
Communities Agency (HCA)

When the regulator issues an enforcement notice it will send a copy of it to:

o the Greater London Authority where it relates to a provider owning
land in Greater London
e the Secretary of State where it relates to a local authority provider
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Guidance note 12
Guidance on sections 226 to 235: penalties
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power on penalties. This is an enforcement power and is set out
in chapter seven and sections 226 to 235 of the Housing and Regeneration
Act 2008 (the Act). This document should be read in conjunction with The
Regulatory Framework for Social Housing Providers from April 2012, which
sets out the objectives and principles that underpin the regulator’s approach.

Scope

2 The power may be exercised in relation to a non-profit registered provider,
or a for-profit registered provider. It may not be exercised in relation to a
local authority.

Background and context to the use of the power

3 This power allows the regulator to penalise failure on the part of registered
providers by the imposition of fines.

Potential triggers to the exercise of the power

4 Section 227 of the Act includes six specific circumstances in which the
regulator may exercise the power on imposing penalties. They are:

1. Where the registered provider has failed to meet an economic

standard or failed to meet a consumer standard_and there are

reasonable grounds to suspect there has been or there is a risk of

serious detriment to tenants.

Where the affairs of the registered provider have been mismanaged.

Where the registered provider has failed to comply with an

enforcement notice.

4. Where the registered provider has given an undertaking under
section 125 of the Act and failed to comply with it.

5. Where the registered provider has failed to pay an annual fee under
section 117 (2) of the Act.

6. Where an offence under part 2 of the Act has been committed by a
registered provider.

wnN

5 In considering whether to penalise a provider, the regulator will take into
account all relevant circumstances of the case, including the provider’s
financial position and any potential detrimental imposition on its tenants. It
will also consider whether a penalty is the most appropriate response in
each case, or if it should use one or more of its other powers.
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Process
Warning

Before a penalty notice is issued, the regulator will give the provider a ‘pre-
penalty warning’. This will warn the provider that the regulator is considering
imposing a penalty and will set out the grounds on which the regulator
believes the penalty can be imposed.

The pre-penalty warning will include any details the regulator is able to give
concerning the likely amount of the penalty. It will provide details of how the
provider can make representations to the regulator. It will indicate whether
or to what extent the regulator would accept a voluntary undertaking

instead of, or in mitigation of, a penalty. The warning will also include details
of the enforcement of the proposed penalty.

The pre-penalty warning will be copied to the Greater London Authority
(GLA) where it relates to a provider owning land in Greater London and any
other persons the regulator thinks appropriate, in particular any person who
provided information as a result of which the pre-penalty warning is being
issued.

Representations

The regulator will specify a period in the pre-penalty notice during which the
provider may make representations concerning the imposition of the
proposed penalty or its amount. This period will be of at least 28 days and
will begin on the date the pre-penalty notice is received by the provider. We
will normally send such notices by recorded delivery and we will work on the
basis that the provider receives the documents the day after they are sent.
At the end of the period, the regulator will consider any representations and
decide whether to impose the penalty.

Imposition

A penalty is imposed by the regulator giving a penalty notice to the provider.
The notice will set out the grounds on which the penalty is imposed, the
amount, payment method, payment period, the interest to be charged on
any late payment and the means of appeal. The notice may require the
provider to publish information about the penalty and may set out the
manner of that publication.

Notifying the GLA

When a penalty is imposed the regulator will send a copy of it to the GLA
where it relates to a provider owning land in Greater London.

Amount

Penalties for an offence under part two of the Act may not exceed the
maximum amount of fine that a magistrates’ court could impose for the
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relevant offence, and the notice will confirm that the penalty falls within the
current limit. For all other instances the penalty imposed may not exceed
£5,000 or other maximum amount as ordered by the Secretary of State.

Destination

Money received by way of a penalty will be paid to the Homes and
Communities Agency (HCA) to be used at its discretion for investment in
social housing. Before making such payment, the regulator may deduct a
sum representing its direct and indirect costs and expenditure in
administering the penalty. The regulator will establish and publish a
methodology for calculating these deductions.

Enforcement

The penalty will be treated as a debt owed to the regulator. If payment is
not made by the date specified in the notice the regulator may charge
interest on the debt from that date and may impose one or more additional
penalties in accordance with any regulations that may be made by the
Treasury.

The regulator may include a provision in the penalty notice allowing a
discount if the penalty is paid on or before the specified date. The regulator
will establish and publish a methodology for calculating any discounts.

Appeal
The regulator has developed a protocol which allows a provider to appeal
against its decisions on the use of enforcement powers. In addition, a

provider who is given a penalty notice may appeal to the High Court against
the imposition of the penalty, its amount, or both.
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Guidance note 13
Guidance on sections 236 to 245: compensation
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power on the award of compensation. This is an enforcement
power and is set out in chapter seven and sections 236 to 245 of the
Housing and Regeneration Act 2008 (the Act). This document should be read
in conjunction with The Regulatory Framework for Social Housing Providers
from April 2012, which sets out the objectives and principles that underpin
the regulator’s approach to.

Background and context to the use of the power

2 This power allows the regulator to award compensation to a victim of a
failure on the part of a registered provider.

Potential triggers to the exercise of the power

3 Section 237 of the Act includes two specific circumstances in which the
regulator may exercise the power on awarding compensation. They are:

1. Where the registered provider has failed to meet an economic
standard or failed to meet a consumer standard and there are
reasonable grounds to suspect there has been or there is a risk of
serious detriment to tenants.

2. Where the registered provider has given an undertaking under
section 125 of the Act and failed to comply with it.

4 The regulator is most likely to find it appropriate to exercise the power in
circumstances where a breach of the standards has resulted in_serious
detriment to a tenant, or tenants, as a result of a failure against a standard,
or if the provider has failed to pay compensation that has been awarded by
an ombudsman.

Scope

5 The power may be exercised in relation to a non-profit registered provider or
a for-profit registered provider. It cannot be applied to a local authority.

6 Awards of compensation may be made to persons who have suffered as a
result of the failure provided that they are tenants of the provider.

7 If the housing ombudsman has already awarded compensation to a
particular person on a particular matter, the regulator may not award
compensation to that person on that matter unless the provider has not
made the payment directed by the ombudsman.
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Process
Warning

Before a compensation notice is issued, the regulator will give the provider a
‘pre-compensation warning’. This will warn the provider that the regulator is
considering awarding compensation and will set out the grounds on which
the regulator believes the compensation can be awarded.

The pre-compensation warning will include any details the regulator is able
to give concerning the likely amount of the award. It will provide details of
how the provider can make representations to the regulator. It will indicate
whether or to what extent the regulator would accept a voluntary
undertaking instead of, or in mitigation of, an award. The warning will also
include details of the enforcement of the proposed award. Before issuing a
pre-compensation warning, the regulator will consult with the relevant
ombudsman.

The pre-compensation warning will be copied to the Greater London
Authority (GLA) where it relates to a provider owning land in Greater London
and any other persons the regulator thinks appropriate, in particular any
person who provided information as a result of which the pre-compensation
warning is being issued.

Representations

The regulator will specify a period in the pre-compensation notice during
which the provider may make representations to the regulator concerning
the proposed award of compensation or its amount. This period will be of at
least 28 days and will begin on the date the pre-compensation notice is
received by the provider. At the end of the period, the regulator will consider
any representations and decide whether to impose the compensation.

Award of compensation

Compensation is awarded by the regulator giving a compensation notice to
the provider and the person(s) to be compensated. The regulator will
establish and publish a methodology for determining when an award of
compensation would be appropriate and for setting the level of
compensation to be awarded.

The notice will set out the grounds on which the award is made, the
amount, to whom it must be paid, the payment period, the interest to be
charged on any late payment and the means of appeal. The notice may
require the provider to publish information about the award and may set out
the manner of that publication.

Impact

When considering whether to award compensation or the amount of
compensation to be awarded, the regulator will take account of information
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it has on the financial situation of the provider and the likely impact of the
award on the provider’s ability to provide services.

The regulator will aim to avoid jeopardising the financial viability of the
provider, preventing the provider from honouring financial commitments or
preventing the provider from taking action to remedy the matters on the
grounds of which the compensation might be awarded.

Enforcement

The award will be treated as a debt owed to the person to whom it is
awarded. If payment is not made by the date specified in the notice, the
regulator may charge interest on the debt from that date and may impose
additional compensation.

Appeal
The regulator has developed a protocol which allows a provider to appeal
against its decision on the use of its enforcement powers. In addition, a

provider who is given a compensation notice may appeal to the High Court
against the award of compensation, its amount, or both.
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Guidance note 14
Guidance on sections 251 to 252: appointment of manager
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power of appointment of a manager. This is an enforcement
power and is set out in chapter seven and sections 251 to 252 of the
Housing and Regeneration Act 2008 (the Act). It may be exercised in
relation to non-profit private registered providers and for-profit private
registered providers. This document should be read in conjunction with The
Regulatory Framework for Social Housing Providers from April 2012, which
sets out the objectives and principles that underpin the regulator’s approach.

Scope

2 The power may be exercised in relation to non-profit registered providers
and for-profit registered providers. It may not be exercised in relation to a
local authority provider.

Background and context to the use of the power

3 A provider is responsible for ensuring that it manages itself effectively,
achieves the standards set by the regulator, and engages positively with the
regulator’s regulatory framework. In some circumstances it may be
necessary to appoint a manager to a provider.

Potential triggers to the exercise of the power

4 The Act sets out the specific circumstances in which the regulator may
exercise this power. These are:

1. Where the registered provider has failed to meet a standard.
2. Where the affairs of the registered provider have been mismanaged
in relation to social housing.

5 The regulator is most likely to exercise the power in circumstances where it
considers that the provider:

e s facing critical financial viability problems that require urgent action
to remedy

e s failing to address serious deficiencies in the delivery of services
where there are reasonable grounds to suspect there has been or
there is a risk of serious detriment to some or all of a provider’s
tenants

e requires additional leadership and/or staffing resources to deliver
essential organisational change

6 Key factors in a decision to appoint a manager will include the regulator’s
assessment of the seriousness of the problem, the need for additional
professional support, and the provider’s willingness and ability to take

60





10

11

12

13

14

effective action without the need for the regulator to use this power.
Appointment process

Before making an appointment, the regulator will give the provider a
warning notice. This notice will explain that the regulator is considering
exercising this power, set out the grounds on which that action is proposed
and explain its effects. The warning notice will specify a period during which
the provider may make representations to the regulator. That period will
commence on the date the registered provider receives the notice and will
be for no less than 28 days. We will normally send such notices by recorded
delivery and we will work on the basis that the documents are received by
the provider the day after they are sent.

The warning notice will indicate whether or to what extent the regulator
would accept a voluntary undertaking instead of, or in mitigation of, the
appointment of a manager.

The regulator will send a copy of the warning notice to the_Greater London
Authority (GLA) where it relates to a provider owning property in Greater
London and any other persons the regulator thinks appropriate, in particular
any person who provided information as a result of which the warning notice
is issued.

Terms of appointment

The regulator will normally require the registered provider to appoint the
manager. In exceptional cases, for example where it has serious concerns
about the performance of the governing body, the regulator may appoint the
manager itself.

Managers will be individuals, rather than corporate bodies, although the
individual may work for a corporate body. The individual will be selected by
the regulator on the basis of relevant professional experience. The
appointment may relate to the provider’s affairs generally in regard to social
housing or in relation to a specific aspect of social housing.

The manager’s terms and conditions (including remuneration, which will be
paid by the provider) will be specified by the regulator and included in the
notice of appointment. In setting the remuneration level, the regulator will
have regard to market rates for the specified work and the financial
circumstances of the provider.

The manager will have any power specified in the notice of appointment and
any other additional power he or she requires to achieve the purposes of the
appointment. Where the manager considers that additional powers are
required he or she will discuss and agree these with the regulator.

The regulator may require the manager to report to it on the affairs specified
in the appointment notice.
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Notification to the GLA

When a manager is appointed, the regulator will notify the GLA where the
appointment relates to a provider owning property in Greater London.

Appeal

The regulator has developed a protocol which allows a provider to appeal
against its decision on the use of its enforcement powers. In addition, a
provider may appeal to the High Court against the appointment of a
manager or a requirement to appoint.
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Guidance note 15
Guidance on sections 253 and 254: transfer of land
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power relating to the transfer of the land of a registered
provider. This is an enforcement power and is set out in chapter seven
sections 253 and 254 of the Housing and Regeneration Act 2008 (the Act). It
may be exercised in relation to registered providers with some exceptions,
which are set out in the section below on scope. This document should be
read in conjunction with The Regulatory Framework for Social Housing
Providers from April 2012, which sets out the objectives and principles that
underpin the regulator’s approach.

Scope

2 The power may be exercised in relation to a non-profit registered provider
which is a registered company or an industrial and provident society. It
cannot be applied to a local authority provider or to a registered charity. It
can be applied to a for-profit provider only in relation to its social housing
and associated land.

Background and context to the use of the power

3 Where the regulator suspects that the affairs of a registered provider may
have been mismanaged, the regulator may hold an inquiry in accordance
with section 206 of the Act. As part of an inquiry, the regulator may require
the provider’s accounts and balance sheet to be audited by a qualified
auditor appointed by the regulator in accordance with section 210 of the Act.
If, as a result of such an inquiry or audit, the regulator is satisfied that the
affairs of the provider have been mismanaged in relation to social housing or
is satisfied that a transfer of the provider’s land would be likely to improve
the management of the land, the regulator may require the provider to
transfer specified land to the regulator or to another registered provider.
Further advice about the regulator’s approach to the exercise of the power
to hold an inquiry is set out in the relevant guidance note.

The power
The circumstances in which the power can be exercised

4 The power can only be exercised as a result of the regulator’s conclusions
following an inquiry under section 206 of the Act. Under section 254 of the
Act, the regulator can only require a provider to transfer land having first

obtained the consent of the Secretary of State to both the transfer of that
land and to the terms of the transfer.
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The transfer

A transfer of land may be to the regulator or to another specified registered
provider. The purpose of a transfer is to ensure that the land will be properly
managed. Therefore, a transfer of land is likely to be to another registered
provider which has the capability and the capacity to ensure proper
management in the future. As a general rule, the regulator will not require
transfers of land to be made to the regulator itself. In the unlikely situation
that a transfer to the regulator became necessary, the regulator would treat
this as a temporary measure pending onward transfer to a registered
provider. The regulator can only dispose of land transferred to it under
section 253 to a registered provider and, if the original transfer was from a
non-profit provider, a disposal must be to another non-profit provider.

The regulator will select a suitable recipient registered provider for a transfer
of land. In making its selection, the regulator will have regard to the quality
and management of services to residents provided by the potential recipient,
the quality of its governance systems, its financial viability, general
regulatory compliance and management and financial capacity.

A for-profit provider can only be required to transfer its social housing and
associated land. Social housing has the meaning given to it by section 68 of
the Act. The Act gives the regulator the power to decide what land
belonging to a for-profit provider is associated with social housing. The
regulator would expect social housing and associated land to be readily
identifiable within the assets of a for-profit provider, and would expect to
agree these with the provider at an early stage in any transfer process.

A non-profit provider can only be required to transfer its land to another
non-profit provider. An unregistered charity can only be required to transfer
its land to another charity that has similar objects to those of the
transferring charity. The Act gives the regulator the power to decide whether
the objects of the two charities are similar. The regulator will consult with
the two charities, and will take advice from the Charity Commission as
necessary, before making a decision on similarity of objects. This provision
does not apply to registered charities.

The terms of transfer

Section 254 makes provision for determining the price of a transfer of land
and the terms on which the transfer takes place. The price at which a
transfer will take place will not be less than the amount certified by the
District Valuer (which has the meaning in the General Consents to Disposals
2010) to be the amount the land would fetch if sold by a willing seller to
another registered provider. The onus is therefore on the District Valuer to
prepare a valuation of the land to be transferred and to decide on the
appropriate valuation methodology to be applied to reach that valuation. The
regulator will commission, and pay for, valuations on transfers of land under
section 253. At an early stage in the commission, the regulator will meet
with the Valuer and agree the Valuer’s information and other requirements
for the work necessary to prepare a Valuation. The regulator will expect the
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registered provider to co-operate with the Valuer in supplying relevant
information and facilitating access to manual and computerised records, as
well as physical assets, in accordance with the Valuer’s requirements.

The terms of a transfer of land under section 253 will be specified by the
regulator in the requirement to make the transfer. Those terms must include
provision for the payment of any debts or liabilities in respect of the land,
whether or not those are secured on the land. The details of the terms will
depend on the circumstances of the case, and, in particular, the amount of
land to be transferred. Where a transfer of all of a provider’s land takes
place, the terms of the transfer will make provision for all assets and
liabilities of the provider to be passed to the recipient provider. The terms
will ensure that the transfer is as close as possible to a complete transfer of
engagements, leaving the transferor behind as a shell organisation only. The
regulator will make provision for the solvent winding-up of the transferor to
be undertaken as soon as is practicable after the transfer has been
completed. Section 166 of the Act gives the regulator the power to petition
the court for the provider to be wound up under the Insolvency Act 1986
where a transfer of the provider’s land has taken place under section 253.

Where a partial transfer of land takes place, the terms of the transfer will
make provision for payment of any debts or liabilities associated with the
land being transferred. The regulator expects the provider to co-operate fully
in enabling the regulator to identify those debts and liabilities and, where
relevant, to agree to also transfer cash or other assets, or an appropriate
portion thereof, held by the provider in respect of the land. The regulator
will seek to reach an equitable solution in the allocation or apportionment of
assets and liabilities and, in particular, will seek to avoid giving preferential
treatment to any creditor who is not lawfully entitled to such treatment. The
regulator reserves the right to use its power under section 201 to inspect the
provider’s financial or other affairs to inform the regulator’s task of setting
the terms of the transfer.

The regulator recognises the rights of secured creditors in respect of any
security held over land that the regulator proposes to transfer from one
registered provider to another, and that the secured creditors will need to
give their consent to a transfer. The regulator will take appropriate steps
with the provider to identify all relevant secured creditors, and will consult
with the secured creditors about the proposed transfer and the terms of the
transfer.

The consent of the Secretary of State

The regulator can only require a provider to transfer its land if the Secretary
of State (SoS) has first given consent to the transfer and to the terms of the
transfer. The regulator recognises that the decision for the SoS is not the
same one as the decision for the regulator and therefore the SoS will need
to be fully informed about the details of the case as well as the process
followed by the regulator in undertaking its responsibilities. The regulator
will agree working arrangements with the Department of Communities and
Local Government for the handling of any applications for SoS consent.
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Consultation

The Act does not require the regulator to consult relevant persons in
exercising its power under section 253. However, the regulator recognises
that it would be appropriate to have regard to a wide range of legitimate
interests and is, therefore, committed to as full consultation as is possible
with a number of different stakeholders. Those stakeholders may include:

tenants - the regulator recognises that any situation where land is
transferred could cause anxiety for tenants and leaseholders,
although their legal rights would not be affected. The regulator will
take all steps it can to mitigate that anxiety. The regulator will ensure
that tenants are consulted and informed, as far as is reasonably
practicable, prior to a final decision on a transfer of land that affects
them. The nature of consultation will depend on the circumstances of
the case and the timescales involved. It will not be practicable in
some situations to make direct contact with each individual tenant.
The regulator will use various techniques to consult and inform
tenants including where appropriate, liaison with recognised tenant
representative groups, appointment of a tenant adviser, telephone
help-lines, advertisements in local newspapers and tenant meetings
secured creditors - the regulator will work closely with the secured
creditors throughout the exercise of the power to require a transfer
of land

Homes and Communities Agency and Greater London Authority — the
regulator will consult the HCA and_the GLA (in relation to providers
with land in Greater London) to ensure that the objective of
protecting invested public funds is secured as far as possible

the registered provider - the regulator will ensure that the provider
(including its officers and its directors, committee members or
trustees) and its senior staff are consulted and informed as
appropriate throughout. The regulator expects the provider to co-
operate in achieving an effective and timely outcome in the interests
of all of its stakeholders

the proposed recipient registered provider - the regulator will work
closely with the proposed recipient provider throughout the exercise
of the power

other regulators - the regulator will consult and inform the Financial
Services Authority, the Charity Commission and the Registrar of
Companies as appropriate

local authorities - the regulator recognises that local authorities in
whose areas a registered provider operates, may have various levels
of interest in the provider’s affairs. Where a local authority holds
security over land to be transferred, its position is the same as other
secured creditors as outlined. In some cases a local authority may
need to provide consent to a transfer of contracts or undertakings.
The regulator will consult with and keep local authorities informed as
appropriate to the particular circumstances of each case

central government - the regulator will keep relevant persons at the
Department of Communities and Local Government informed at all
stages in the exercise of these powers
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Guidance note 16

Guidance on section 255: amalgamation of an Industrial and Provident
Society

Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power on the amalgamation of an Industrial and Provident
Society. This is an enforcement power and is set out in chapter seven and
section 255 of the Housing and Regeneration Act 2008 (the Act).

2 This power is separate from, and will be used in different circumstances to,
the regulator’s power to consent to a (voluntary) amalgamation proposed by
two or more providers as set out in various parts of sections 160 to 169 of
the Act.

3 This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from April 2012, which sets out
proposals for the objectives and principles that underpin the regulator’s
approach.

4 This power can only be used after an inquiry and/or extraordinary audit and
this document should be read in conjunction with the guidance on those
powers.

Scope

5 The power may be exercised only in relation to a non-profit registered
provider which is an Industrial and Provident Society. It may not be
exercised in relation to a for-profit provider, a local authority provider or a
non-profit registered provider which is not an Industrial and Provident
Society.

Background and context to the use of the power

6 Where the regulator suspects that the affairs of a registered provider may
have been mismanaged, the regulator may hold an inquiry in accordance
with section 206 of the Act. As part of an inquiry, the regulator may require
the provider’s accounts and balance sheet to be audited by a qualified
auditor appointed by the regulator (section 210).

Potential triggers to the exercise of the power

7 Section 255 of the Act includes two specific circumstances in which the
regulator may exercise the power on amalgamation. They are where, as a
result of an inquiry under section 206 or an audit under section 210, the
regulator is satisfied that:

1. The affairs of a non-profit registered provider which is an industrial
and provident society have been mismanaged in relation to social
housing, or
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2. The management of social housing owned by a non-profit registered
provider which is an Industrial and Provident Society would be
improved if the provider were amalgamated with another Industrial
and Provident Society.

The power can only be exercised as a result of the regulator’s conclusions in
these two areas following an inquiry under section 206 or an audit under
section 210.

If, as a result of an inquiry or audit, the regulator is satisfied that the affairs
of the provider have been mismanaged in relation to social housing or is
satisfied that an amalgamation of the provider with another industrial and
provident society would be likely to improve the management of social
housing, the regulator may make and execute an instrument on behalf of
the provider which provides for its amalgamation with another industrial and
provident society.

Under section 255, the regulator can only make and execute an instrument
amalgamating the two industrial and provident societies having first obtained
the consent of the Secretary of State.

Process

In considering its findings following a statutory inquiry or extraordinary
audit, the regulator will decide whether to exercise the power to
amalgamate an Industrial and Provident Society.

The regulator will seek the consent of the Secretary of State to the proposed
amalgamation. Following receipt of the consent of the Secretary of State to
the amalgamation, the regulator will follow the outline process below in
executing the board’s decision.

For ease of reference, in the remainder of this document the provider
subject to the statutory inquiry or extraordinary audit will be referred to as
RP1, the provider with which RP1 will be amalgamated will be referred to as
RP2 and the resultant organisation referred to as RP3.

In general, the regulator will expect RP2 to take the lead on business and
operational planning for RP3. The regulator expects RP1 to work positively
with the regulator and RP2 in taking the amalgamation forward.

RP3 must be an Industrial and Provident Society, registered by the regulator
and designated as a non-profit registered provider. Pending registration by
the regulator, RP3 shall be treated as registered and designated as a non-
profit provider.

Selection of RP2
The regulator will select organisation RP2. In identifying a suitable, willing
organisation and making its selection, the regulator will have regard to the

quality and management of services to residents provided by potential RP2
organisations, the quality of their governance systems, their financial
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viability, general regulatory compliance and management and financial
capacity.

Due diligence and business planning
RP2 will be expected to conduct due diligence as it sees fit on RP1.

RP2 will be expected to prepare a business plan for RP3 and to submit that
for consideration by the regulator.

RP2 will be expected to develop a plan to establish RP3 and to submit that
for consideration by the regulator.

Consultation

The regulator expects RP1 and RP2 to conduct appropriate consultation
regarding the amalgamation with their residents, lenders and local
authorities in which they work.

Where necessary RP1 and RP2 will need to obtain the formal consent of
their lenders to the propose amalgamation.

The regulator will agree with RP2 and RP1 which organisation will undertake
which aspects of consultation.

Governing instrument (rules)

The regulator will invite RP2 to draft a set of rules for RP3. These will be
expected to be based on the most up to date version of model rules for
industrial and provident societies and will need to be approved by both RP1
and RP2. The regulator will provide comments and in principle agreement to
the new rules before they are considered by the regulator.

Agreement to the amalgamation by the regulator

The regulator will receive a report setting out the detail of the proposed
amalgamation and covering the outcome of consultation and due diligence,
business and operational planning for RP3, views of lenders and local
authorities and the new rules for RP3. If the regulator agrees to the detail of
the proposed amalgamation, it will seek the consent of the Secretary of
State to that proposal.

Registration of the amalgamation

Following receipt of the Secretary of State’s consent to the proposal, the
regulator will prepare an instrument of amalgamation and send a copy of it
to the Financial Services Authority (FSA). The copy will be sent for
registration within 14 days of the date of execution. A copy registered after
that 14 day period is valid. The FSA will register the instrument (the
amalgamation does not take effect until it is registered by the FSA). The
regulator will advise RP3 of the FSA's registration of the instrument of
amalgamation.
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Guidance note 17

Guidance on sections 256 to 265: powers available during or following an
inquiry

Purpose

1 This document gives general advice and guidance on the powers that the
regulator may exercise during or following an inquiry. These are
enforcement powers that are set out in chapter seven and sections 256 to
265 of the Housing and Regeneration Act 2008 (the Act). These powers do
not apply to local authorities.

2 This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from April 2012, which sets out the
objectives and principles that underpin the regulator’s approach.

3 These powers can only be used after an inquiry and/or extraordinary audit
and this document should be read in conjunction with the guidance on those
powers.

Scope
4 The powers in sections 256 to 261 may be exercised only in relation to non-

profit registered providers. They do not apply to for-profit registered
providers or a local authority provider.

5 The powers in sections 262 to 265 apply to all registered providers except
local authorities.

Background and context to the use of the power

6 Where the regulator suspects that the affairs of a registered provider may
have been mismanaged, the regulator may hold an inquiry in accordance
with section 206 of the Act. As part of an inquiry, the regulator may require
the provider’s accounts and balance sheet to be audited by a qualified
auditor appointed by the regulator (section 210).

Potential triggers to the exercise of the power

7 The Act sets out the circumstances in which the regulator may exercise this
power and they are set out below.

8 Following receipt of an interim or final inquiry report, the regulator may
conclude that it is necessary to use one or more of the powers available.

9 In particular, the regulator may conclude that it is necessary to suspend or
remove officers, employees or agents of the registered provider in order to
ensure the proper conduct of the inquiry and/or the proper management of
the provider’s functions, including the delivery of services to its tenants. It
may also conclude that it is necessary to restrict the dealings of the
registered provider in order to protect its assets and the public investment.
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Where a person is removed from their position following a statutory inquiry
or extraordinary audit, the regulator may conclude that it would not be
appropriate for that person to serve as an officer of another provider and so
the regulator may disqualify that person.

The powers
Restrictions on dealings during an inquiry

Section 256 of the Act includes two specific circumstances in which the
regulator may exercise the power on restrictions on dealings during an
inquiry under section 206 of the Act into a non-profit registered provider.
They are:

1. Where the regulator has reasonable grounds for believing that the
affairs of the non-profit registered provider have been mismanaged
and that its assets or the interests of its tenants require protection.

2. Where the regulator is satisfied that, as a result of an inquirer’s
interim report under section 207 of the Act, the affairs of the non-
profit registered provider have been mismanaged.

Restrictions on dealings following an inquiry

Section 257 of the Act includes two specific circumstances in which the
regulator may exercise the power on restrictions on dealings following an
inquiry under section 206 of the Act into a non-profit registered provider.
They are:

1. Where the regulator is satisfied that, as a result of an inquiry under
section 206 of the Act, the affairs of the non-profit registered
provider have been mismanaged.

2. Where the regulator is satisfied that, as a result of an audit under
section 210 of the Act, the affairs of the non-profit registered
provider have been mismanaged.

Suspension of officers, employees or agents during an inquiry

Section 259 of the Act includes two specific circumstances in which the
regulator may exercise the power on suspension during an inquiry under
section 206 of the Act into a non-profit registered provider. They are:

1. Where the regulator has reasonable grounds for believing that the
affairs of the non-profit registered provider have been mismanaged
and that its assets or the interests of its tenants require protection.

2. Where the regulator is satisfied that, as a result of an inquirer’s
interim report under section 207 of the Act, the affairs of the non-
profit registered provider have been mismanaged.

Removal or suspension of officers, employees or agents following
an inquiry
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Section 260 of the Act includes two specific circumstances in which the
regulator may exercise the power on removal of suspension following an
inquiry under section 206 of the Act into a non-profit registered provider.
They are:

1. Where the regulator is satisfied that, as a result of an inquiry under
section 206 of the Act, the affairs of the non-profit registered
provider have been mismanaged.

2. Where the regulator is satisfied that, as a result of an audit under
section 210 of the Act, the affairs of the non-profit registered
provider have been mismanaged.

Disqualification of a removed person

Section 262 of the Act includes two specific circumstances in which the
regulator may exercise the power on disqualification of a removed person.
They are:

1. Where a person has been removed under section 260 of the Act.

2. Where a person has been removed under paragraph 24(2)(a) of
schedule 1 of the Housing Act 1996, section 30(1)(a) of the Housing
Associations Act 1985 or section 20(1)(a) of the Housing Act 1974
(other similar provisions).

Process
Restrictions on dealings

The regulator may order a bank or other person holding money or securities
on behalf of the non-profit registered provider not to part with them without
the regulator’s consent. Before issuing an order, the regulator will take all
reasonable steps to give notice to the non-profit registered provider and the
person to whom the order is made.

The order may restrict:

¢ the transactions that may be entered into by the non-profit
registered provider or

¢ the nature and amounts of payments that may be made by the non-
profit registered provider

The order may in particular stipulate that transactions or payments may not
be entered into or made without the regulator’s consent. The regulator may
only make an order in respect of a registered provider that is a registered
charity if that provider has received (financial) public assistance.

An order made following an inquiry has effect until revoked by the regulator.
An order made during an inquiry has effect until the end of a period of six
months beginning on the day the inquirer’s final report is made. The
regulator may revoke the order before that time or extend it for a further
period of up to six months.
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The bank or person to whom the order is made will be informed that if they
contravene the order, they will commit an offence and may be prosecuted.

Suspensions and removals

During an inquiry, the regulator may, by order, suspend any officer,
employee or agent of the non-profit registered provider who the regulator
thinks has contributed to the failure or mismanagement.

Suspension ceases at the end of the period of six months beginning on the
day the inquirer’s final report is made. The regulator can revoke the order
before the end of that period.

Following an inquiry, the regulator may, by order, remove any officer,
employee or agent of the non-profit registered provider who the regulator
thinks has contributed to the failure or mismanagement. Pending a decision
whether to remove such a person the regulator may suspend them for a
specified period of up to six months.

Before making an order to remove an officer, employee or agent of the non-
profit registered provider, the regulator will take all reasonable steps to give
at least 14 days notice to the person and the registered provider.

The regulator may only suspend or remove an officer, employee or agent of
a registered charity if the charity has received public assistance. The
regulator will notify the Charity Commission if it suspends or removes an
officer, employee or agent of a registered charity.

Where a person has been suspended or removed the regulator may give
Directions to the non-profit registered provider about the performance of the
suspended/removed person’s functions or any other matter arising from the
suspension/removal. The regulator may appoint a person to perform the
suspended/removed person’s functions.

Disqualification

If a person has been removed (not suspended) as an officer under section
260 they are disqualified from acting as an officer of any registered provider
except local authorities (for the avoidance of doubt this covers non-profit
registered providers and for-profit registered providers).

The regulator may waive disqualification either generally or in relation to a
particular registered provider or class of registered providers. A waiver will
only be granted following an application by the disqualified person. The
regulator will notify the person if any aspect of their disqualification has
been waived.

The regulator will maintain a register of disqualified persons that shows the
details of any waivers and which is available for inspection by the public.

If a disqualified person acts as an officer for a registered provider, the
person’s acts are not invalid by reason of the disqualification only.
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A person who acts as an officer while disqualified is committing an offence
and may be prosecuted.

A person who acts as an officer while disqualified and who receives payment
or other benefits from the registered provider may be required by the
regulator to repay the sum or a specified amount representing the whole or
part of the value of the benefit. If the person fails to comply with a

requirement to repay, the non-profit registered provider may recover the
sum or specified amount as a debt.
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Guidance note 18
Guidance on sections 266 to 268: removal of officers
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power on the removal of an officer. This is an enforcement
power and is set out in chapter seven and sections 266 and 267 of the
Housing and Regeneration Act 2008 (the Act). It may be exercised only in
relation to a non-profit registered provider and excludes local authorities.
This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from April 2012, which sets out the
objectives and principles that underpin the regulator’s approach.

2 This document does not cover the power on the suspension or removal of an
officer during or following an inquiry which is set out in sections 259 to 265
of the Act. There is separate advice and guidance on this power.

Scope

3 The power may be exercised only in relation to an officer of a non-profit
registered provider. It cannot be applied to a local authority provider or to a
for-profit registered provider.

4 The term “officer” is defined in section 270 of the Act.

5 This power may be exercised in relation to an officer of a registered charity
only if the charity has received public assistance. The term “public
assistance” is defined in section 274 of the Act, but in summary, it means
that the registered charity must have received certain specified loans or
grants from public sources or had property transferred to it by a local
authority.

Background and context to the use of the power

6 In general, the regulator expects a provider’s constitution to make provision
for removal where an officer fulfils one or more of the criteria specified in
the Act, and for the provider to take action against an officer when it is
appropriate to do so within the terms of its constitution.

Potential triggers to the exercise of the power

7 Section 266 of the Act includes seven specific circumstances, or cases, in
which the regulator may exercise the power on the removal of an officer.
The regulator may remove a person who:

1. Has been adjudged bankrupt.

2. Has made an arrangement with his or her creditors.

3. Is subject to a disqualification order or a disqualification undertaking
under the Company Director’s Disqualification Act 1986 or equivalent
legislation in Northern Ireland.
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4, Is subject to an order under section 429 (2) of the Insolvency Act
1986 relating to disabilities on revocation of a county court
administration order.

5. Is disqualified under section 72 of the Charities Act 1993 from being

a charity trustee.

Is incapable of acting by reason of mental disorder.

Is impeding the proper management of the provider by reason of

absence or failure to act.

No

The regulator is most likely to step in and exercise this power when a person
is impeding the proper management of the provider through absence or
failure to act, particularly in circumstances where the regulator considers
that:

e the absence of officers means that the governing body fails to hold
quorate meetings

e the failure to act puts at risk the financial viability of the provider or
the services to tenants in accordance with the standards set by the
regulator

The regulator may decide to step in where there is clear evidence one or
more of the criteria specified in the Act applies, and where a provider has
not taken action in a timely manner. It may be necessary for the regulator to
step in and exercise this power against more than one officer of a provider.

Process

Notice

Before making an order under section 266, the Act requires the regulator to
take all reasonable steps to give at least 14 days notice to both the officer
and the provider.

While it is not required to do so by the Act, in circumstances when it gives
notice of removal, the regulator will seek representations from both the
officer and the provider and, if any are received, it will take account of them
in making its decision.

Appeal

The regulator has developed a protocol which allows a provider to appeal
against its decision on the use of its enforcement powers. In addition, an
officer removed under this section of the Act may appeal to the High Court.

The power to appoint a new officer

The regulator may exercise its power to appoint a new officer under section
269 to replace an officer removed under section 266.
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Guidance note 19
Guidance on section 269: appointment of new officers
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power on the appointment of a new officer. This is an
enforcement power and is set out in chapter seven and section 269 of the
Housing and Regeneration Act 2008 (the Act). It may be exercised only in
relation to a non-profit registered provider and excludes local authorities.
This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from April 2012, which sets out the
objectives and principles that underpin the regulator’s approach.

Scope

2 The power may be exercised only in relation to an officer of a non-profit
registered provider. It cannot be applied to a local authority provider or to a
for-profit registered provider.

3 The term “officer” is defined in section 270 of the Act.

4 This power may be exercised in relation to an officer of a registered charity
only if the charity has received public assistance, as defined in section 274 of
the Act. In summary, this means that the registered charity must have
received certain specified loans or grants from public sources or had
property transferred to it by a local authority. The power to appoint an
officer to a registered charity may be exercised only if the regulator has
consulted the Charity Commission.

Background and context to the use of the power

5 The provider is responsible for ensuring that the organisation is properly
governed and viable, and achieves the standards set by the regulator. In
circumstances where there has been a failure against a standard or where a
provider has been mismanaged, the regulator will assess the most
appropriate course of action. We will consider the willingness of members of
the provider’s governing body to contribute positively to a timely resolution
of the presenting problems and whether they have the capability, expertise
and skills in sufficient depth to achieve a satisfactory outcome. If the
regulator concludes that they do not, it may appoint officers to the
governing body.

6 The appointment of officers is intended to give the provider a range of
relevant additional skills and expertise to assist in addressing the regulator’s
concerns. It is a supportive action designed to act as the catalyst for the
changes necessary to resolve the failure or mismanagement.
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Potential triggers to the exercise of the power

Section 269 of the Act includes three specific circumstances in which the
regulator may exercise the power on the appointment of new officers. They
are:

1. To replace an officer removed under section 266 of the Act, that is
the removal of an officer without an inquiry.

Where there are no officers.

Where the regulator thinks an additional officer is necessary for the
proper management of the provider’s affairs.

wnN

The regulator is most likely to appoint an additional officer because it is
necessary to do so for the proper management of the provider’s affairs,
particularly where in the opinion of the regulator one or more of the
following circumstances apply:

the provider’s affairs have been mismanaged
there has been a failure against one or more economic standards
there has been a failure against one or more consumer standards
where there are reasonable grounds to suspect there has been or
there is a risk of a serious detriment to tenants

e the provider has failed to deal with previous regulatory interventions
to the satisfaction of the regulator

e the governing body lacks the skills and experience to run the
business

e there has been a lack of proper control by the governing body

o there has been a failure to effectively challenge the executive team
by the governing body, and that failure has been detrimental to the
business

e it is necessary to replace an officer suspended or removed during or
following an inquiry

e it is necessary to replace an officer removed in accordance with the
provisions of section 266 of the Act, that is in certain specified
circumstances such as bankruptcy

¢ where there are no officers

¢ the case raises matters of wider significance or concern to the social
housing sector

This is not an exhaustive list and the regulator may conclude that it is
necessary to exercise the power in other circumstances to those set out
above.

When the regulator exercises its power to remove an officer under section
266, it will always consider whether it is necessary to replace the officer who
has been removed. It will make its decision in the light of the circumstances
of the provider. In particular, it will assess the level of risk associated with
the provider and whether the governing body has the capability, expertise
and skills in sufficient depth to achieve the proper management of the
provider’s affairs in the light of that regulatory risk assessment.

It is most unusual for there to be no officers on the governing body of a
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provider, so the regulator expects to have to exercise its power to appoint a
person as an officer in these circumstances on very rare occasions. The
trigger for such action is clear.

The power
The restrictions on the number of appointed officers

The regulator may appoint more than one officer to the governing body of a
provider. The Act specifies that in general the use of this power overrides
any restriction on eligibility or numbers of officers imposed by the provider’s
constitution. However, this is balanced by a restriction that in most
circumstances the number of appointed officers must be a minority of
officers of the provider. The regulator may appoint more than a minority of
the officers of a provider only if:

e the provider has fewer officers than required by its constitution
e the provider’s constitution does not specify a minimum number of
officers

The regulator will decide how many appointments to make based on the
circumstances of the case and the constitution of the provider. The regulator
will review the number of appointed officers from time to time and may
adjust the number where it concludes that the circumstances of the case
make it necessary to do so.

The period and the terms of an appointment

The Act requires the order appointing an officer to specify the period for
which, and the terms on which, office is to be held. The regulator will usually
appoint officers for an initial period of six months. The regulator will review
the need for the appointments and may extend the period of office or may
withdraw the appointed officers at any time, depending on the
circumstances of the case. An appointed officer can resign at any time within
the rules of the provider. In these circumstances, the regulator will decide
whether to replace an appointed officer who has resigned. The terms on
which an appointed officer holds office will be set out in the order making
the appointment.

The rights, powers and obligations of an appointed officer

The Act specifies that an appointed officer has the same rights, powers and
obligations as any other officer of the provider’s governing body.

Recommendation to the Homes and Communities Agency

Under section XXX of the Localism Act 2011, the regulator can make
recommendations to the Homes and Communities Agency (HCA) about the
exercise of the HCA's functions (which for the purposes of this section do not
include the functions of the regulator). In circumstances where it has
appointed an officer, the regulator will also consider whether to make such a
recommendation to the HCA. If the regulator decides to do so, the HCA must
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publish the recommendation and its response to it in such manner as the
HCA thinks fit.

Direction to the Greater London Authority

Under section XXX of the_Localism Act 2011, in circumstances where the
regulator has appointed an officer to the governing body of a provider, it
may give a Direction to the Greater London Authority (GLA) which prohibits
the GLA from giving financial assistance to the provider. In circumstances
where it has appointed an officer, the regulator will also consider whether to
issue such a Direction to the GLA. The regulator will review its approach on
a regular basis until the person appointed has vacated office, at which point
the Direction to the GLA will be withdrawn. Further advice and guidance
about the regulator’s approach to the use of this power is set out in the
relevant guidance note.

Who can be an appointed officer?

The Act places no restrictions on who can be an appointed officer. They
could be drawn from any source. The regulator will always try to match the
best and most suitable people to the provider and to the particular
circumstances of each case. The regulator will appoint people with relevant
knowledge, skills and expertise. They should have the interpersonal and
relationship management skills to operate effectively on the governing body
and to represent the provider at the highest level in its dealings with other
bodies.

An appointed officer could be a member of staff of the regulator, although
the regulator is only likely to appoint its staff in exceptional circumstances
such as where there are no officers.

The regulator has established an appointed officer panel, a pool of expert
individuals who are available to act as appointed officers. In identifying
individuals to act as an appointed officer to the governing body of a
particular provider, the regulator will always consider whether any
individuals on the panel would be suitable. However, the regulator accepts
that restricting its options to individuals on the panel might not be
appropriate in some circumstances. For example, this might be because the
number of people on the panel with the required skills who are prepared to
serve in the area in which the provider operates is limited. Consequently, the
regulator may also consider appointing suitable individuals who are not on
the panel. Our over-riding objective will be to identify the most appropriate
people for the case.

Notification and initial contact

The regulator will notify the provider about the appointments by a letter
addressed to the chair or company secretary or other suitable person. The
regulator will serve an order on the provider for each appointed officer and
the orders will be copied to the appointed officers. The regulator will issue a
news release to announce the appointed officers. The provider will usually
be given an opportunity to comment on the factual accuracy of any such
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news release.

21 The regulator will hold a meeting with the appointed officers to brief them
and to provide them with all the background material they will need to carry
out their duties. As a minimum, such background material is likely to
include:

the provider’s constitution

the most recent audited accounts and auditor's management letter
the most recent regulatory judgement

the most recent annual viability review

key correspondence between the regulator and the provider

the terms of any public statement that the regulator requires the
provider to make

a draft news release to announce the appointed officers

22 The regulator will hold a meeting with the provider, usually with its
governing body and senior staff, in order to:

introduce the appointed officer(s)

explain the role of the appointed officer(s), their relationship with the
provider and with the regulator and the regulator’s expectations of
appointed officers

explain the regulator’s expectations of the provider

explain the implications of the provider’s regulatory status and the
actions that the regulator expects the provider to take to overcome
the failure or problem

agree lines of communication between the regulator and the
appointed officers and between the regulator and the provider

Expectations

What appointed officers can expect from the regulator

23 The regulator will:

agree appropriate liaison and reporting arrangements with appointed
officers at the outset, including nominating a member of the
regulator’s staff as the main point of contact for all aspects of the
appointments

provide support to appointed officers, and meet them from time to
time in order to check progress and ensure that the underlying
concerns are resolved to the satisfaction of the regulator

provide an indemnity to appointed officers to the effect that any
individual appointed officer who has acted honestly and in good faith
will not have to meet out of their own personal resources any
personal civil liability which is incurred in execution or purported
execution of their appointed officer functions save where the person
has acted recklessly
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What the regulator expects from appointed officers

24 The regulator expects an appointed officer to:

work in the best interests of the provider

act in the knowledge that they have the same rights, powers and
obligations as any other officer of the provider’s governing body, and
to exercise their judgement accordingly

work within the constitution, code of conduct, standing orders,
policies and procedures of the provider or, where these are not
properly documented, to exercise their judgement to comply with
generally accepted good practice

take an objective approach to implementing any strategy or action
plan

be circumspect about making any public comments about the
provider or about their role as an appointed officer and to generally
act within the provider’s rules on confidentiality

refer any news enquiries to the provider and to generally act within
the provider’s communications strategy

maintain contact with the regulator, to keep it informed of key
developments and to provide it with feedback on the progress of its
regulatory strategy and action plan

What the regulator expects from the provider

25 The regulator expects the officers and staff of the provider to:

co-operate fully with the regulator

co-operate with an appointed officer

facilitate the full involvement of an appointed officer in the affairs of
the provider

provide copies of all documents, codes of conduct, standing orders,
policies and procedures relevant to their membership of the
governing body to an appointed officer

send copies of all notices, agendas and papers for meetings to an
appointed officer

consult an appointed officer about the dates and times of meetings
that they will be required to attend

inform any other relevant authority, for example Companies House in
the case of a registered company, that an appointed officer has
joined the governing body as it is required to do when any new
member joins the governing body

provide details of the liability insurance cover it provides for all
members of its governing body to an appointed officer, and to inform
the insurers that an appointed officer has joined the governing body
if it is required to do so under the terms of the insurance

admit the appointed officer to membership and issue a share
certificate where the provider has a shareholding membership
reimburse an appointed officer for all reasonable expenses they incur
in accordance with the established policy and practice for all
members of the governing body
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offer to pay appointed officers where the provider pays members of
its governing body. It will be for each appointed officer to decide
whether or not to accept the offer

co-ordinate its communications strategy on all matters relating to an
appointed officer or to special measures with the regulator, and to
give an appointed officer and the regulator the opportunity to
comment on the content and timing of any news releases or other
public statements
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Guidance note 20

Guidance on sections 247, 248 & 250A

Management tender
Purpose
1 This document gives general advice and guidance on how the regulator may

exercise the power to require a provider to tender its management functions.
This is an enforcement power and is set out in chapter seven and sections 247,
248 and 250A of the Housing and Regeneration Act 2008 (the Act). It may be
exercised in relation to all registered providers. This document should be read in
conjunction with The Regulatory Framework for Social Housing Providers from
April 2012 which sets out the objectives and principles that underpin the
regulator’s approach.

Scope

2 The power may be exercised in relation to all providers including a non-profit
registered provider, a for-profit registered provider and a local authority
provider.

Background and context to the use of the power

3 A provider is responsible for ensuring that it achieves the standards set by the
regulator. This requires the control and management of risk across all parts of
the provider’s operations and good service delivery to its tenants. Management
services might be delivered by the provider directly, or by an agent or a
contractor working under an agreement or a contract, including services
delivered for a local authority by an Arms Length Management Organisation
(ALMO) or a Tenant Management Organisation (TMO). The provider is
responsible for managing itself, its employees, its agents and its contractors
effectively.

4 The regulator expects a provider to be proactive in responding to any
organisational or service delivery problem before it reaches a critical stage. The
provider has primary responsibility to review the performance of its employees,
agents and contractors and, where under-performance or some other problem
is identified, to take the action it considers necessary to improve performance
or resolve the problem. This could include action against an agent or contractor
under the terms of the relevant agreement or contract, or, if the provider
considers it appropriate to do so, the termination of that agreement or contract.
In circumstances where a provider does decide to instigate changes to its
management arrangements, the regulator will expect it to take effective action
to maintain continuity of services and ensure that new arrangements are put in
place in a timely manner.

5 In circumstances where there has been a failure against a standard applicable
to it, or where the affairs of a provider have been mismanaged in relation to its
social housing, the regulator may consider exercising those enforcement powers
that relate to the management of a provider. Those powers are:
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¢ the power to require a management tender (which is covered in this
guidance note) where the regulator will specify the process for selection,
but the provider will select the new manager, or

e the power to require a management transfer (which is covered in a
separate guidance note) where, in certain circumstances following a
statutory inquiry, the regulator, with the consent of the Secretary of
State, will select the new manager

The power of management tender

The power of management tender is set out in sections 247, 248 and 250A of
the Act. The regulator may require a provider to put out to tender some or all of
its management functions in relation to some or all of its social housing. The
regulator may exercise the power of management tender if it is satisfied that:

e aregistered provider has failed to meet a standard applicable to it, or
o the affairs of a registered provider have been mismanaged in relation to
social housing

In such circumstances, the regulator may issue a requirement to a provider. A
requirement is a direction which sets out certain actions that the provider must
take in order to tender out the specified management functions. In particular,
the requirement will specify a process that the provider must implement to
invite applications to undertake the relevant management functions and to
select and appoint a new manager.

Potential triggers to the power of management tender

The two specific circumstances in which the regulator may exercise its
discretion to use the power to tender management functions are set out in
paragraph six of this guidance. The regulator is most likely to consider using
this power where one or more of the following circumstances apply:

e there has been persistent poor performance in some or all of a
provider’s social housing management functions

¢ there has been persistent poor performance in the delivery of services
where there are reasonable grounds to suspect there has been or there
is a risk of a serious detriment to tenants

e the provider is unable or unwilling to bring about necessary
improvements through its own voluntary action

¢ the provider has failed to deal with previous relevant regulatory
interventions to the satisfaction of the regulator

e the provider has failed to honour a relevant voluntary undertaking to the
satisfaction of the regulator

These are illustrative examples of circumstances which might lead the regulator
to consider whether there has been any failure against a standard or any
mismanagement that is sufficient to satisfy the pre-conditions that may trigger
the use of the power. This is not an exhaustive list and the regulator may
conclude that it is necessary to consider exercising the power in other
circumstances to those set out above.
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When exercising the power of management tender, the regulator’s main
objectives will be to improve the management of social housing and to secure
better services for tenants. The regulator’s approach will depend on the
circumstances of the case, and on its assessment of the provider’s willingness to
contribute positively to a timely resolution of the presenting problems and
capacity to achieve any necessary improvements or changes in the relevant
management functions. The regulator is only likely to exercise the power of
management tender when there are no appropriate and reasonable
alternatives, or when it considers that the provider is unable to take action to
resolve management failures through voluntary means.

Additional provisions for local authority providers

Section 250A of the Act sets out some additional statutory provisions which
apply where the regulator exercises the power of management tender in
relation to a local authority provider. These are that:

¢ the regulator can exercise the power of management tender even if the
local authority already has a management agreement covering the same
management functions in place

¢ the local authority may not give effect to a new or separate
management agreement relating to those management functions of the
authority that are the subject of the regulator’s requirement in the
period that the requirement is in force

¢ any duty the local authority may have to consult on changes to the
exercise of any relevant management functions does not apply in
circumstances where the authority is acting in respect of a requirement
imposed by the regulator

¢ arequirement imposed by the regulator is not a management
agreement within the definition set out in section 27 of the Housing Act
1985, but the local authority remains responsible for anything done or
not done by or to the new manager as if the requirement was a
management agreement, except where the terms of any relevant
management agreement provide otherwise or in relation to criminal
proceedings against the new manager

In addition, the provisions of The Housing Management Agreements (Break
Clause) (England) Regulations 2010 (the Regulations) imposed an obligation on
all local authority providers to include a break clause in any management
agreement entered into after 1 April 2010. This is intended to ensure that local
authority providers have a suitable break clause that allows the management
agreement to be terminated and the management functions tendered in
circumstances where a requirement to tender management functions is imposed
by the regulator.

The position may not be clear in relation to any management agreements that
were in place before 1 April 2010. Although many will include a clause providing
for termination where there is serious under-performance, it is possible that
some will not. It would not be tenable to defer a requirement to tender
management functions until an existing management agreement had expired or
had reached a previously agreed review point. In such circumstances, it would
be for the provider to take any steps it considers necessary to comply with the
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requirement put in place by the regulator.
Additional expectations for private providers

The additional statutory provisions outlined in paragraphs ten to 12 do not
apply to either a non-profit or a for-profit private provider. In general, the
regulator expects such providers to ensure that any agreements or contracts
with third parties for management services are specified to ensure compliance
with relevant regulator standards. In addition, providers are expected to make
provision for regular and periodic monitoring against agreed standards of
performance and include provision for penalties or termination where agreed
standards of performance are not achieved. In circumstances where the
regulator imposes a requirement to tender management functions, the regulator
expects the provider to review its options in relation to its existing
arrangements for the delivery of the relevant management functions, to take
any steps it considers necessary to comply with the requirement and to ensure
that the new manager can perform its duties regardless of any agreement or
contract previously in place.

Best practice in procurement

The Act requires the regulator to ensure that best procurement practice
consistent with any applicable procurement law is embedded into the tender
process. The regulator will set out its initial proposals for achieving these
outcomes at an early stage in the process, and will invite the provider to make
its own proposals on how its existing procurement policies and procedures
might contribute to such outcomes. It is in the best interests of both the
provider and the regulator to identify the most efficient and effective tender
process, and the regulator would expect the provider to co-operate with it in
order to do so. The process to select the new manager will be carried out by
the provider, so the provider will carry any risk associated with compliance with
any relevant statutory procurement requirements.

The potential for increased costs

It is possible that the management tender process may result in efficiencies or
savings that might benefit the provider and its tenants. However, such
efficiencies or savings are not specific objectives of the process and the provider
should not assume that they will result from it. Neither should the provider
assume that the tender process and new management arrangements will be
cost neutral. The regulator will expect the provider to draw up financial
projections and budgets based on the requirement and to make reasonable
assumptions about any possible additional or increased costs. The nature and
extent of these will depend on the particular circumstances of the case and on
the provider’s existing arrangements for the delivery of services in those
management functions that are the subject of the requirement. Factors that
may result in additional or increased costs could include:

e the costs associated with the administration of the tender process

¢ the costs of any expert or legal advice the provider considers it
necessary to commission in relation to the tender process

¢ the costs associated with resolving any outstanding matters in relation
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to the previous standards of performance in the relevant management
function

¢ the costs associated with addressing previous under-investment or
under-performance in the management function by the provider;

e an improved or extended specification for the future delivery of the
management function to balance any previous under-investment or poor
performance

¢ anew liability for Value Added Tax (VAT) in circumstances where a non-
profit or a for-profit private provider that previously used its own staff to
deliver the management function (where there would be no liability for
VAT) subsequently purchases that management function from a third
party (where there would be a liability for VAT)

16 Any additional or increased costs must ultimately be borne by the provider. In
considering whether or not to impose a requirement for a management tender,
the regulator will take account of any representations made by the provider in
respect of the potential adverse impact on its management costs and its overall
business. The regulator may work with the provider in order to explore how
best to manage and mitigate these, but it will remain the provider’s
responsibility to decide on and take any action it considers necessary in order to
do so.

Process
Notice

17 If the regulator is minded to exercise this power, it must give the provider
notice and seek representations in accordance with the provisions set out in
section 248 of the Act. The notice must:

set out the grounds on which the regulator might take action

warn the provider that the regulator is considering action

explain the effect of section 248 of the Act

specify a period of at least 28 days beginning on the day the provider
receives the notice in which the provider may make representations to
the regulator

o refer the provider to the provisions of section 125 of the Act, by which
the provider may give a voluntary undertaking to the regulator. The
regulator must indicate whether, and to what extent, it would accept a
voluntary undertaking instead of, or in mitigation of, any action to
require the provider to tender management functions

18 The Act specifies that the regulator must send a copy of the notice to:

e the Greater London Authority (GLA)_in a case where the requirement
would be imposed on a provider owning land in Greater London

e the Secretary of State, in a case where the requirement would be
imposed on a local authority provider

¢ any other persons or organisations the regulator thinks appropriate
depending on the circumstances of the case

88





19

20

21

The possible use of other enforcement powers

The Act specifies that the regulator may combine this notice with one or more
notices relating to the possible use of certain other enforcement powers. In
particular, the Act makes reference to:

e a pre-penalty warning (section 230 of the Act)

e a pre-compensation warning (section 242 of the Act)
e a management transfer (section 250 of the Act)

e an appointment of a manager (section 252 of the Act)

In circumstances where the regulator decides to issue more than one notice it
will do so in accordance with the terms of each relevant section of the Act and
of each relevant guidance note on the use of the specific power. It follows that
the regulator will only do so where the circumstances of the case make it
appropriate and where the specific power is applicable to the particular type of
provider. In addition, the regulator may also consider whether it would be
appropriate to exercise any of its other enforcement powers either singly or in
combination.

Seeking views on a requirement

The Act specifies that in imposing a requirement to tender management
functions, the regulator must have regard to views of:

¢ relevant tenants: the regulator recognises that in any situation where
some or all of the provider’s management functions might be subject to
tender, tenants may have concerns about the potential impact on the
services they receive. The regulator will ensure, as far as it is reasonably
practicable to do so, that tenants are informed about the proposed
changes and the potential implications for both them and the provider.
The nature of the information given to tenants will depend on the
circumstances of the case and the timescales involved. It may not be
practicable in all situations to make direct contact with each individual
tenant, and, in seeking tenants’ views, the regulator may work through
the provider or any recognised tenant representative groups or an
appointed tenant adviser

o the registered provider: the regulator recognises that in any situation
where some or all of the provider's management functions might be
subject to tender, those involved in the delivery of the functions,
including employees, agents and contractors may have concerns about
how the proposals might impact on the provider, on their organisations
or on them as individuals. The regulator will seek the views of the
provider. The regulator will expect the provider to keep its employees,
agents and contractors fully informed about how the requirement to
tender management functions might impact on them throughout the
process. Since the regulator is not required to have regard to the views
of the provider's employees, agents or contractors, it will not seek their
views and, if any such views are offered, it will not take them into
account in reaching its decision

o the GLA where the requirement relates to a provider owning land in
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Greater London

e the Secretary of State, in a case where the requirement is to be imposed
on a local authority provider

¢ any relevant local authority in circumstances where the regulator thinks
it appropriate to do so. The regulator will seek the views of the local
authority in its strategic housing role in the area in which the registered
provider that is subject to the requirement operates. However, the
regulator will not usually seek the views of a local authority in its
strategic role if it is considering the use of this power against the same
local authority in its landlord role. In such circumstances, the regulator
will usually only seek the views of the local authority in its role as the
registered provider

The regulator will seek views on the proposed requirement from relevant people
and organisations at the most appropriate point in the process. This could be at
the same time as the regulator sends notice to the provider or at a later date.
The regulator’s over-riding objective will be to provide all the information
relevant to the particular circumstances of the case, so that respondents are as
fully informed as possible when giving their views.

Considering views, representations and voluntary undertakings

Before making its decision on whether or not to impose a requirement, the
regulator will consider all the views submitted to it by those individuals and
organisations listed in paragraph 21. While the regulator must have regard to
these views, it will not necessarily be bound by them. In particular, it may not
be possible to reconcile all the various views in circumstances where some of
them suggest a fundamentally different approach to others. The regulator’s
approach will depend on the nature of the various views submitted to it, on the
specific circumstances of each case and on whether the regulator is satisfied
that any necessary improvements or changes to relevant management functions
will be achieved in a timely manner.

The regulator will also consider any representations and any proposals for
voluntary undertakings submitted by the provider in response to the notice in
accordance with its general approach to such undertakings set out in The
Regulatory Framework for Social Housing Providers from April 2012. The
acceptability, or otherwise, of any such undertaking will depend on the
circumstances of the case. The regulator will consider the provider’s capacity to
honour the undertaking and whether the terms of the undertaking are sufficient
to bring about the necessary improvements to relevant management functions
in a timely manner.

Where the regulator is satisfied with the proposed terms of the voluntary
undertaking, it may decide not to impose the requirement with immediate
effect, but to allow the provider a period of time to implement its proposals. In
such circumstances, the regulator will monitor and review the provider’s
progress on a regular basis and at key milestones in order to assess whether or
not the provider has honoured the undertaking. The regulator will give reasons
for any decisions it makes in relation to such monitoring or review. In
circumstances where the regulator subsequently concludes that a provider has
failed to honour the undertaking or has failed to deliver any obligations at key
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milestones, it may decide to impose the requirement to tender management
functions without delay.

Alternatively, where the regulator is not satisfied with the proposed terms of the
voluntary undertaking, it may decide to impose the requirement without delay.
The regulator is likely to take such action where it considers that the terms of
the undertaking are unsatisfactory or insufficient to resolve the problems or
where urgent or immediate action is necessary.

The requirement

In circumstances where the regulator decides to impose a requirement, the
regulator will specify a process that the provider must implement to:

e invite applications to undertake the relevant management functions
¢ select from the applications
e appoint a new manager

The requirement will set out the extent of the services that the provider must
put out to tender. The terms of an individual requirement will vary from case to
case and will be dependent on a combination of factors, including in particular
the nature and the extent of both the management functions and the housing
stock to which the requirement applies. A requirement may include some or all
of the provider’s management functions and some or all of its social housing
stock. It could be limited to specific services or to specific parts of the social
housing stock, for example, to tackle management problems on a single estate.

The requirement must also include provision:

e about the persons that will make up the panel with responsibility for
selecting the new manager, including specific provision for ensuring that
tenants’ interests will be represented on the panel

e for ensuring that the procurement process follows best practice and is
consistent with any applicable procurement law

e about the terms and conditions on which the new manager is to be
appointed including specific provision for setting, monitoring and
enforcing standards of performance and for the resources that are to be
made available or applied to the management function that is the
subject of the requirement

The regulator will notify the provider about a requirement by a letter addressed
to the Chief Executive or other suitable person. The regulator will set out
proposals for how it intends to liaise with the provider, monitor progress against
the requirement and ensure that the specified process is followed. The regulator
will expect the provider to effectively manage the transition from its existing
manager to the new manager and to implement the change in a timely manner.

The regulator will publicise the action that it takes in accordance with its policy
on public statements.
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Notification of a requirement

The regulator will inform those individuals and organisations that provided
views on the proposed requirement about the regulator’s final decisions on the
matter. The Act specifies that in circumstances where the regulator imposes a
requirement to tender management functions, it must send a copy of it to:

o the GLA in a case where the requirement is to be imposed on a provider
owning land in Greater London

¢ the Secretary of State, in a case where the requirement is to be imposed
on a local authority provider

Appeal

The regulator has developed a protocol which allows a provider to appeal
against its decision on the use of its enforcement powers. In addition, the
provider may appeal to the High Court against a requirement to tender
management functions.

Complying with a requirement

The regulator will expect the provider to keep it informed about progress and to
demonstrate compliance with the terms of the requirement at certain specified
points in the process. These milestones will have been set out in the
requirement, and are most likely to occur when the short-list of applicant
managers is agreed, when the new manager is selected and when the new
manager is appointed. The regulator will review the information submitted by
the provider to demonstrate compliance and will wish to satisfy itself that the
provider is taking the appropriate action in all the circumstances of the case.
Where the provider does not do so, the regulator will review its options and
may consider exercising any of its regulatory, enforcement or general powers or
taking other action against the provider.

Expectations
What the provider can expect from the regulator
The regulator will:

e agree appropriate liaison and reporting arrangements including
nominating @ member of regulator staff as the main point of contact for
all aspects of the enforcement and management tender processes

e give notice of possible enforcement action, seek the views of the
provider and consider any representations or any voluntary undertaking
offered by the provider

¢ in circumstances where a requirement is imposed, review progress at
agreed points in the process
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What the regulator expects from the provider

The regulator expects the provider to:

co-operate with the regulator at all stages of the management tender
process

take any step it considers necessary to comply with the terms of any
requirement that is imposed by the regulator

take any steps it considers necessary to ensure that the new manager
can perform its duties

ensure an effective transition between managers and maintain continuity
of service during the process

draw up financial projections and budgets based on the requirement and
to make reasonable provision for any possible additional or increased
costs

commission and pay for any expert advice or legal advice it considers
necessary in relation to either the tender or associated processes,
including any specific matters of concern to the provider or its staff:
such matters will depend on the specific circumstances of the case but
may include, among other things, any obligations it may have in relation
to pensions, taxation, the Transfer of Undertakings (Protection of
Employment) Regulations 1987, the Public Contract Regulations 2006 or
the European Union Public Procurement Directive 2004

comply with best procurement practice and any applicable procurement
law

keep its employees, agents and contractors informed about how the
requirement might impact on them and ensure that they co-operate with
the regulator in relation to the requirement

provide information and documents in relation to the requirement when
requested, keep the regulator informed about progress generally and
demonstrate compliance with the terms of the requirement at certain
specified points in the process or when requested by the regulator
co-ordinate its communications strategy on all matters relating to a
requirement to tender management functions and to give the regulator
the opportunity to comment on the content and timing of any news
releases or other public statements
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Guidance note 21

Guidance on sections 249, 250 & 250A

Management transfer
Purpose
1 This document gives general advice and guidance on how the regulator may

exercise the power to require a provider to transfer management functions. This
is an enforcement power and is set out in chapter seven and sections 249, 250
and 250A of the Housing and Regeneration Act 2008 (the Act). It may be
exercised in relation to all registered providers. This document should be read in
conjunction with The Regulatory Framework for Social Housing Providers from
April 2012 which sets out the objectives and principles that underpin the
regulator’s approach.

Scope

2 This power may be exercised in relation to all providers including a non-profit
registered provider, a for-profit registered provider and a local authority
provider.

Background and context to the use of the power

3 A provider is responsible for ensuring that it achieves the standards set by the
regulator. This requires the control and management of risk across all parts of
the provider’s operations and good service delivery to its tenants. Management
services might be delivered by the provider directly, or by an agent or a
contractor working under an agreement or a contract, including services
delivered for a local authority by an Arms Length Management Organisation
(ALMO) or a Tenant Management Organisation (TMO). The provider is
responsible for managing itself, its employees, its agents and its contractors
effectively.

4 Where the regulator suspects that the affairs of a provider may have been
mismanaged, it may hold an inquiry in accordance with sections 206 to 209 of
the Act. As part of an inquiry, the regulator may require the provider’s accounts
and balance sheet to be audited in accordance with section 210 of the Act.
Further advice about the regulator’s approach to the exercise of the powers on
inquiry and extraordinary audit is set out in the relevant guidance note. The
regulator will consider an interim or a final report of an inquiry into the affairs of
a provider in accordance with the principles set out in the guidance on the use
of the power to hold an inquiry. The power to require a provider to transfer
management functions is one of the enforcement powers available to the
regulator in certain circumstances as a result of an inquiry.

The power of management transfer
5 The power of management transfer is set out in sections 249, 250 and 250A of
the Act. The regulator may require a provider to transfer some or all of its

management functions in relation to some or all of its social housing if, as a
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result of an inquiry under section 206 or an audit under section 210, the
regulator is satisfied that:

¢ the affairs of the provider have been mismanaged in relation to social
housing, or

e atransfer of certain of a provider's management functions would be
likely to improve the management of some or all of its social housing

Potential triggers to the power of management transfer

If the regulator is satisfied that one or both of the circumstances specified in
paragraph five apply, it will also consider whether it might be necessary to
exercise any of the enforcement powers in the Act, including the power to
require a provider to transfer management functions. The regulator is most likely
to conclude that such a transfer is required in circumstances where it is satisfied
that the findings of the inquiry demonstrate that one or more of the following
circumstances apply:

¢ there has been persistent mismanagement in some or all of the
provider's management functions

e there has been mismanagement in the delivery of services where there
are reasonable grounds to suspect there has been or there is a risk of a
serious detriment to tenants

¢ there has been mismanagement and there are reasonable grounds to
suspect there has been or there is a risk of serious detriment to the
security or interests of some or all of the provider’s tenants

¢ it is necessary to improve the management of some or all of the
provider’s social housing

e the provider has failed to comply with any previous order or direction
made by the regulator, including a requirement for a management
tender, or to deal with previous regulatory interventions to the
satisfaction of the regulator

¢ the provider has failed to honour a relevant voluntary undertaking to the
satisfaction of the regulator

These are illustrative examples, not an exhaustive list. The regulator may
conclude that it is necessary to consider exercising the power where the findings
of the inquiry demonstrate other circumstances to those set out above.

When exercising the power of management transfer, the regulator’s main
objectives will be to improve the management of social housing and to secure
better services for tenants. The power gives the regulator an option to address
poor performance without having to transfer ownership of the provider’s assets.
The regulator can require the provider to transfer management functions to an
alternative manager selected by the regulator. The regulator’s approach will
depend on the circumstances of the case, and on its assessment of the
provider's willingness to contribute positively to a timely resolution of the
presenting problems and capacity to achieve any necessary improvements or
changes in the relevant management functions. The regulator is only likely to
exercise the power of management transfer when there are no appropriate and
reasonable alternatives, or when it considers that the provider is unable to take
action to resolve management failures through voluntary means.
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Additional provisions for local authority providers

Section 250A of the Act sets out some additional statutory provisions which
apply where the regulator exercises the power of management transfer in
relation to a local authority provider. These are that:

o the regulator can exercise the power of management transfer even if the
local authority already has a management agreement covering the same
management functions in place

e the local authority may not give effect to a new or separate management
agreement relating to those management functions of the authority that
are the subject of the regulator’s requirement in the period that the
requirement is in force

e any duty the local authority may have to consult on changes to the
exercise of any relevant management functions does not apply in
circumstances where the authority is acting in respect of a requirement
imposed by the regulator

e arequirement imposed by the regulator is not a management agreement
within the definition set out in section 27 of the Housing Act 1985, but
the local authority remains responsible for anything done or not done by
or to the new manager as if the requirement was a management
agreement except where the terms of any relevant management
agreement provide otherwise or in relation to criminal proceedings
against the new manager

In addition, the provisions of The Housing Management Agreements (Break
Clause) (England) Regulations 2010 (the Regulations) imposed an obligation on
all local authority providers to include a break clause in any management
agreement entered into after 1 April 2010. This is intended to ensure that local
authority providers have a suitable break clause that allows the management
agreement to be terminated and the management functions transferred in
circumstances where a requirement to transfer management functions is
imposed by the regulator.

The position may not be clear in relation to any management agreements that
were in place before 1 April 2010. Although many will include a clause providing
for termination where there is serious under-performance, it is possible that
some will not. It would not be tenable to defer a requirement to transfer
management functions until an existing management agreement had expired or
had reached a previously agreed review point. In such circumstances, it would
be for the provider to take any steps it considers necessary to comply with the
requirement put in place by the regulator.

Additional expectations for private providers

The additional statutory provisions outlined in paragraphs eight to ten do not
apply to either a non-profit or a for-profit private provider. In general, the
regulator expects such providers to ensure that any agreements or contracts
with third parties for management services are specified to ensure compliance
with relevant regulator standards. In addition, providers are expected to make
provision for regular and periodic monitoring against agreed standards of
performance and include provision for penalties or termination where agreed

96





12

13

14

standards of performance are not achieved. In circumstances where the
regulator imposes a requirement to transfer management functions, the
regulator expects the provider to review its options in relation to its existing
arrangements for the delivery of the relevant management functions, to take
any steps it considers necessary to comply with the requirement and to ensure
that the new manager can perform its duties regardless of any agreement or
contract previously in place.

Best practice in procurement

The Act does not make specific provision for the regulator to apply best
procurement practice to a management transfer. As a public authority, the
regulator is bound by relevant procurement law and will ensure that best
procurement practice consistent with any applicable procurement law is
embedded into the process. The regulator will inform the provider about its
initial proposals for achieving these outcomes at an early stage in the process. It
is in the best interests of both the provider and the regulator to identify the most
efficient and effective process, and the regulator would expect the provider to
co-operate with it in order to do so. In particular, the regulator will require the
provider to give information and documents showing the basis on which relevant
management functions are delivered by the provider or by its agent, together
with any associated or related documents which might inform the regulator’s
decision on how best to proceed. The process to select the new manager will be
carried out by the regulator, so the regulator will carry any risk associated with
compliance with any relevant statutory procurement requirements.

Process
Notice

If the regulator is minded to exercise this power, it must give the provider a
notice and seek representations in accordance with the provisions set out in
section 250 of the Act. The notice must:

set out the grounds on which the regulator might take action

warn the provider that the regulator is considering action

explain the effect of section 250 of the Act

specify a period of at least 28 days beginning on the day the provider
receives the notice in which the provider may make representations to
the regulator

o refer the provider to the provisions of section 125 of the Act, by which
the provider may give a voluntary undertaking to the regulator. The
regulator must indicate whether, and to what extent, it would accept a
voluntary undertaking instead of, or in mitigation of, any action to
require the provider to transfer management functions

The Act specifies that the regulator must send a copy of the notice to:

e the Greater London Authority (GLA)_in a case where the requirement
would be imposed on a provider owning land in Greater London

e the Secretary of State, in a case where the requirement would be
imposed on a local authority provider
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e any other persons or organisations the regulator thinks appropriate,
including, in particular, any person or organisation that provided
information that resulted in the notice being given. The regulator will
consider which persons or organisations might be appropriate depending
on the circumstances of the case

The possible use of other enforcement powers

The Act specifies that the regulator may combine this notice with one or more
notices relating to the possible use of certain other enforcement powers. In
particular, the Act makes reference to:

a pre-penalty warning (section 230 of the Act)

a pre-compensation warning (section 242 of the Act)
a management tender (section 248 of the Act), or

an appointment of a manager (section 252 of the Act)

In circumstances where the regulator decides to issue more than one notice, it
will do so in accordance with the terms of each relevant section of the Act and of
each relevant guidance note on the use of the specific power. It follows that the
regulator will only do so where the circumstances of the case make it
appropriate and where the specific power is applicable to the particular type of
provider. In addition, the regulator may also consider whether it would be
appropriate to exercise any of its other enforcement powers either singly or in
combination.

Seeking views on a requirement

The Act specifies that in imposing a requirement to transfer management
functions, the regulator must have regard to views of:

¢ relevant tenants: the regulator recognises that in any situation where
some or all of the provider’s management functions might be subject to
transfer, tenants may have concerns about the potential impact on the
services they receive. The regulator will ensure, as far as it is reasonably
practicable to do so, that tenants are informed about the proposed
changes, and about the potential implications of the changes for both
them and the provider. The nature of the information given to tenants
will depend on the circumstances of the case and the timescales
involved. It may not be practicable in all situations to make direct contact
with each individual tenant and, in seeking tenants’ views, the regulator
may work through the provider or any recognised tenant representative
groups or an appointed tenant adviser

o the registered provider: the regulator recognises that in any situation
where some or all of the provider’'s management functions might be
subject to transfer, those involved in the delivery of the functions,
including employees, agents and contractors may have concerns about
how the proposals might impact on the provider, on their organisations
or on them as individuals. The regulator will seek the views of the
provider. The regulator will expect the provider to keep its employees,
agents and contractors fully informed about how the requirement to
transfer management functions might impact on them throughout the
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process. Since the regulator is not required to have regard to the views
of the provider’s employees, agents or contractors, it will not seek their
views and, if any such views are offered, it will not take them into
account in reaching its decision

¢ the GLA where the requirement relates to a provider owning land in
Greater London

e the Secretary of State in a case where the requirement is to be imposed
on a local authority provider, and

e any relevant local authority in circumstances where the regulator thinks it
appropriate to do so. The regulator will seek the views of the local
authority in its strategic housing role in the area in which the registered
provider that is subject to the transfer operates. The regulator will not
usually seek the views of a local authority in its strategic role if it is
considering the use of this power against the same local authority in its
landlord role. In such circumstances, the regulator will usually only seek
the views of the local authority in its role as the registered provider

In addition, and depending on the circumstances of the case, the regulator may
also provide information to, and, possibly, seek views from others, including:

e other regulators such as the Financial Services Authority, the Charity
Commission or the Registrar of Companies

¢ secured creditors particularly when a requirement is likely to have a
material impact on some aspect of the provider’s business

The regulator will seek views on the proposed requirement from relevant people
and organisations at the most appropriate point in the process. This could be at
the same time as the regulator sends notice to the provider or at a later date.
The regulator’s over-riding objective will be to provide all the information
relevant to the particular circumstances of the case, so that respondents are as
fully informed as possible when giving views on the requirement.

Considering views, representations and voluntary undertakings

Before making its decision on whether or not to impose a requirement, the
regulator will consider all the material and views submitted to it in the light of
the findings set out in the inquiry report. While the regulator must have regard
to the views of those individuals and organisations listed in paragraph 17, it will
not necessarily be bound by them. In particular, it may not be possible to
reconcile all the various views in circumstances where some of them suggest a
fundamentally different approach to others. The regulator’s approach will
depend on the nature of the various views submitted to it, on the specific
circumstances of each case and on whether the regulator is satisfied that any
necessary improvements or changes to relevant management functions will be
achieved in a timely manner.

The regulator will also consider any representations and any proposals for
voluntary undertakings submitted by the provider in response to the notice in
the light of the findings set out in the inquiry report and in accordance with its
general approach to such undertakings set out in The Regulatory Framework for
Social Housing Providers from April 2012. The acceptability, or otherwise, of any
such undertaking will depend on the circumstances of the case. The regulator
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will consider the provider’s capacity to honour the undertaking and whether the
terms of the undertaking are sufficient to bring about the necessary
improvements to relevant management functions in a timely manner.

The regulator will expect the provider to demonstrate clearly that it has the
capacity and the capability to achieve a timely resolution of all relevant problems
identified in the findings of the inquiry report, including the commitment of any
funds or other resources that are necessary. The provider must demonstrate to
the satisfaction of the regulator that the proposals set out in any views,
representations or voluntary undertakings will fully resolve any mismanagement
and bring about any necessary improvements in the management of the social
housing. The proposals must achieve outcomes for tenants or for the business
which can be sustained in the long term and are at least as good and as timely
as those anticipated by the terms of the proposed requirement for a
management transfer.

Where the regulator is satisfied with the proposed terms of the voluntary
undertaking, it may decide not to impose the requirement with immediate effect,
but to allow the provider a period of time to implement its proposals. In such
circumstances, the regulator will monitor and review the provider’s progress on a
regular basis and at key milestones in order to assess whether or not the
provider has honoured the undertaking. The regulator will give reasons for any
decisions it makes in relation to such monitoring or review. In circumstances
where the regulator subsequently concludes that a provider has failed to honour
the undertaking or has failed to deliver any obligations at key milestones, it may
decide to impose the requirement to transfer management functions without
delay.

Alternatively, where the regulator is not satisfied with the proposed terms of the
voluntary undertaking, it may decide to impose the requirement without delay.
The regulator is likely to take such action where it considers that the terms of
the undertaking are unsatisfactory or insufficient to resolve the problems or
where urgent or immediate action is necessary.

The transfer

The purpose of this power is to improve the management of some or all of the
provider's social housing. The requirement to transfer management may relate
to the provider’s management functions generally or to specific management
functions in relation to its social housing. It may relate to the provider’s social
housing stock generally or to specific social housing stock in a defined area. The
circumstances of each case will determine whether the regulator requires a full
or partial transfer of functions. For example, a partial transfer may be required
where the underlying mismanagement is known to be confined to a specific
function of the provider’s management operations in relation to its social
housing, or to a specific geographical area.

The regulator will select the new manager that will take the transfer of
management functions. The Act makes provision for the transferee manager to
be any person or organisation specified by the regulator. This could be another
registered provider or an agent or a contractor with the capability and capacity
to deliver efficient and effective management and sustain it throughout the
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period stipulated by the regulator in the requirement. In selecting the transferee
manager, the regulator will have particular regard to the quality and
management of that organisation’s service delivery in relation to the specific
functions to be transferred. In addition, the regulator will expect the transferee
manager to demonstrate good governance, financial viability and the
management and financial capacity to deliver these functions.

The terms of the transfer

The Act makes provision for the transfer to be on terms and conditions specified
in, or determined in accordance with, any requirement imposed by the regulator.
The actual terms and conditions will depend on the circumstances of the case.
The regulator will specify the terms and conditions of the transfer and will set
them out in any requirement imposed on the provider. Those terms and
conditions must include provision for the remuneration of the transferee
manager and specify the powers of the transferee manager. The Act also makes
provision for the transferee manager to have any other power in relation to the
provider's affairs required by the manager for the purposes specified in the
requirement, including for example, the power to enter into agreements and to
take other action on behalf of the provider.

The consent of the Secretary of State

The regulator can only exercise the power to require a provider to transfer
management functions with the consent of the Secretary of State to the transfer
and to terms of the transfer. The regulator will keep the Department for
Communities and Local Government informed of progress on any cases where a
requirement to transfer management functions might be imposed. The regulator
will submit its formal application for the necessary consents following any
decision by the regulator to impose the requirement. The application will include
full information about the case and the process followed by the regulator in
reaching its decision to impose the requirement.

The requirement and complying with it

The requirement will set out the extent of the services that the provider must
transfer and the specific terms and conditions attached to the transfer. The
regulator will notify the provider about the requirement by letter addressed to
the Chief Executive or other suitable person. The letter will set out the
regulator’s proposals for its subsequent liaison with the provider to ensure
compliance with the requirement. The regulator will expect the provider to
effectively manage the transition from its existing manager to the transferee
manager. The regulator will wish to satisfy itself that the provider is taking the
appropriate action to comply with the requirement. Where the provider does not
do so, the regulator will review its options and may consider exercising any of its
regulatory, enforcement or general powers or taking other action against the
provider.

Notification of a requirement

The regulator will publicise the action that it takes in accordance with its policy
on public statements. The regulator will inform those individuals and
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organisations that provided views on the proposed requirement about the
regulator’s final decisions on the matter. The Act specifies that in circumstances
where the regulator imposes a requirement to transfer management functions, it
must send a copy of it to:

¢ the GLA in a case where the requirement is to be imposed on a provider
owning land in Greater London

o the Secretary of State, in a case where the requirement is to be imposed
on a local authority provider

Appeal

The regulator has developed a protocol which allows a provider to appeal
against its decision on the use of its enforcement powers. In addition, a provider
may appeal to the High Court against a requirement to transfer management
functions.

102





Guidance note 22

Guidance on section 252A

Appointment of an adviser to a local authority provider
Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power to appoint an adviser to a local authority provider. This is
an enforcement power and is set out in chapter seven and section 252A of
the Housing and Regeneration Act 2008 (the Act). This document should be
read in conjunction with The Regulatory Framework for Social Housing
Providers from April 2012 which sets out the objectives and principles that
underpin the regulator’s approach.

Scope

2 The power may be exercised only in relation to a local authority provider. It
does not apply to a private registered provider.

Background and context to the use of the power

3 The authority is responsible for ensuring that it achieves the standards set
by the regulator. This requires the control and management of risk across all
parts of the authority’s social housing operations and good service delivery
to its tenants, both where management services are provided by the
authority directly, or where such services are provided by an Arms Length
Management Organisation (ALMO), a Tenant Management Organisation
(TMO) or another manager under contract.

4 In circumstances where there has been a failure against a standard, or
where the authority’s affairs in relation to social housing have been
mismanaged, the regulator will assess the most appropriate course of action.
We will consider the authority’s willingness to contribute positively to a
timely resolution of the presenting problems and its capacity to achieve the
necessary improvements. Where the regulator has been engaging with the
local authority to achieve those improvements, but the underperformance
has continued, it may have to exercise the power to appoint an adviser or
require the authority to appoint an adviser.

5 In exercising this power, the regulator’s intention is to work with the
authority to help improve its services. An adviser or advisers will give the
authority specialist support and a range of relevant additional skills and
expertise to assist in addressing the regulator’s concerns. This is a
supportive action designed to act as a catalyst for the changes necessary to
address those concerns.

Potential triggers to the exercise of the power

6 The Act specifies the circumstances in which the regulator may exercise its
discretion to use this power. They are set out in paragraph seven of this
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guidance. The regulator is most likely to exercise the power where it
considers that one or more of the following circumstances apply:

e the authority’s affairs in relation to its social housing have been
mismanaged

e there has been a failure against one or more consumer standards
where there are reasonable grounds to suspect there has been or
there is a risk of a serious detriment to tenants

e the authority has failed to deal with previous regulatory interventions
to the satisfaction of the regulator

¢ the authority has failed to honour a relevant voluntary undertaking to
the satisfaction of the regulator

e the case raises matters of wider regulatory significance or concern

This is not an exhaustive list and the regulator may conclude that it is
necessary to exercise the power in other circumstances to those set out
above.

The power
The circumstances in which the power can be exercised

Section 252A of the Act specifies that the regulator may exercise the power
to appoint an adviser when it concludes that:

e it is necessary for the proper management of the authority’s affairs in
relation to its social housing, or

e itis desirable in the interests of securing better services for the
authority’s tenants

In such circumstances the regulator may:

e appoint one or more advisers to assist the authority in relation to its
social housing affairs, or a particular aspect of those affairs. (An
appointment)

e require the authority to appoint one or more advisers to assist in
relation to its social housing affairs, and specify a process which the
authority is required to implement for selecting advisers. (A
requirement)

The regulator will consider whether to direct an appointment or a
requirement based on the particular circumstances of each case. In principle,
the regulator would prefer to work with the authority through the
requirement route and, if it is appropriate to do so, to draw on mechanisms
for self-improvement that are available to the local authority sector. The
regulator may require the authority to put an adviser in place at an early
stage in its regulatory engagement in order to reinforce the authority’s own
proposals for self-improvement. In circumstances where the regulator directs
a requirement, the regulator may propose certain individuals as advisers, but
will also consider individuals proposed by the authority as potential advisers.
The regulator will specify the process that the authority will be required to
follow for selecting the adviser. The regulator may participate in the
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selection process. The final decision will be made by both the regulator and
the authority together.

However, in circumstances where the regulator concludes that the authority
is either unable or unwilling to work in partnership to identify and select a
suitable adviser, or where an authority has not fulfilled its obligations under
a requirement in a timely manner, the regulator may identify and appoint
advisers itself. In such circumstances the final decision will be made by the
regulator.

The Order specifies that the authority must co-operate with any advisers.
The regulator will monitor this through the adviser, and if the authority fails
to co-operate, the regulator may consider taking further action including, but
not limited to, the possible use of other regulatory, enforcement or general
powers.

The period and terms of an appointment or a requirement

The appointment or requirement will specify the adviser’s terms and
conditions, including any provision for remuneration. The appointment or
requirement will usually be for an initial period of six months, although this
may vary depending on the circumstances of the case. It will be reviewed on
a regular basis and the regulator may extend the period or may withdraw
the adviser at any time depending on the progress made at agreed
milestones. An adviser can resign at any time. Where an adviser does so,
the regulator will decide whether it is necessary to replace the adviser who
has resigned, and whether any new adviser should be put in place through
an appointment or a requirement.

The regulator will agree the most appropriate mechanisms by which the
adviser will interact with the authority’s management structure in
consultation with the authority and the adviser. This will depend on factors
such as the particular management arrangements within the authority and
those aspects of the authority’s social housing affairs that are the subject of
the appointment or requirement. The regulator expects an adviser to work
within the authority’s relevant codes of conduct, standing orders, policies,
procedures and budgets, and to give advice and exercise their judgement in
the best interests of both the authority and its tenants. The adviser will
focus on the matters specified in the appointment or requirement and assist
the authority to achieve the proper management of its social housing affairs
or to secure better services for tenants.

Who can be an adviser?

The Act places no restrictions on who can be an adviser. Individuals could be
drawn from any source. The regulator will always try to match the most
suitable people to the authority and to the particular circumstances of the
case. Advisers will have relevant knowledge, skills and expertise. They will
have the interpersonal and relationship management skills to operate
effectively.

The regulator will establish good working relations with organisations that
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encourage self-improvement in the local authority sector. Such organisations
can draw on local authority elected members, senior officers and expert
advisers to assist in resolving problems. The regulator may consider using
such individuals as an adviser to an authority.

The regulator has established a panel of expert individuals who are available
to act when the regulator exercises its power under section 269 of the Act to
appoint a new officer to a non-profit provider. The individuals on the panel
represent a broad cross-section of interests and experience. Their skills and
expertise in social housing may be relevant to a local authority provider. In
identifying individuals who might act as an adviser to a local authority
provider, the regulator will consider whether individuals from the panel
might be suitable to the particular circumstances of the case.

However, the regulator accepts that restricting its options to individuals on
the panel might not be appropriate in some circumstances. For example, this
might be because the number of people on the panel with the required skills
who are prepared to serve in the area in which the authority operates is
limited. Consequently, the regulator may also consider suitable individuals
who are not on the panel. Our over-riding objective will be to identify the
most appropriate people for the case.

Notification and initial contact

The regulator will notify the authority about a requirement or an
appointment by a letter addressed to the Chief Executive or other suitable
person. In respect of a requirement, the regulator will serve an order which
specifies the process that it requires the authority to implement for selecting
the adviser and will then work with the authority to ensure that the specified
process is followed. In respect of an appointment, the regulator will serve an
order on the authority for each adviser and the orders will be copied to the
adviser. The regulator will issue a news release to announce a requirement
or an appointment. The authority will be given an opportunity to comment
on the factual accuracy of any such news release.

The regulator will hold a meeting with the advisers to brief them and to
provide them with all the background material they will need to carry out
their duties. As a minimum, such background material is likely to include:

¢ information about the authority and its operations

e background to the regulator’s concerns

¢ specific detailed information about any particular aspect of the
authority’s social housing affairs that is the subject of the
appointment or requirement

e any relevant assessment or performance information

e the most recent financial statements in relation to social housing

e the terms of any public statement that the regulator requires the
authority to make

e adraft news release to announce the advisers

The regulator will hold a meeting with the authority in order to:
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introduce the advisers and explain their role

explain the advisers’ relationship with the regulator

explain the advisers’ relationship with the authority and with the
ALMO, TMO or contractor where relevant

explain the regulator’s expectations of the authority and of the
ALMO, TMO or contractor where relevant

explain the implications of the authority’s regulatory status and the
actions that the regulator expects the authority to take to overcome
the failure or problem with the support of the adviser

agree lines of communication between the regulator and the advisers
and between the regulator and the authority

Expectations

What an adviser can expect from the regulator

21 Throughout the period that an adviser is in place, the regulator will:

agree appropriate liaison and reporting arrangements with advisers
at the outset, including nominating a member of the regulator’s staff
as the main point of contact

meet advisers from time to time in order to check progress and
ensure that the underlying concerns are resolved to the satisfaction
of the regulator

provide an indemnity to advisers that are subject to an appointment
to the effect that any individual adviser who has acted honestly and
in good faith will not have to meet out of their own personal
resources any personal civil liability which is incurred in execution or
purported execution of their adviser functions save where the person
has acted recklessly

What the regulator expects from an adviser

22 The regulator expects an adviser to:

work in the best interests of the authority and its tenants

work within the authority’s relevant codes of conduct, standing
orders, policies, procedures and budgets

be circumspect about making any public comments about the
authority or about their role as an adviser and to generally act within
the authority’s rules on confidentiality

refer any news enquiries to the appropriate person in the authority
and to generally act within the authority’s communications strategy
maintain contact with the regulator, to keep it informed of key
developments and to provide it with feedback on progress

What the regulator expects from the authority

23 The regulator expects members and staff of the authority to:
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co-operate with the regulator in relation to an appointment or a
requirement

co-operate with advisers in accordance with the requirements of the
Act and, where relevant, to ensure that the board members and staff
of any ALMO, TMO or other agent also co-operate with advisers
facilitate the full involvement of an adviser in the social housing
affairs of the authority or in the relevant aspect of those affairs
provide the adviser with copies of all documents, operating
procedures and standing orders relevant to their role as an adviser
make copies of all notices, agendas and papers for meetings
available to an adviser

provide liability insurance cover to advisers that are subject to a
requirement which is equal to such insurance cover it arranges for
elected members or senior officers of the authority

reimburse an appointed adviser for all reasonable expenses they
incur in accordance with the established policy and practice for the
authority

pay remuneration to the adviser in accordance with the provisions of
the appointment or requirement

co-ordinate its communications strategy on all matters relating to the
advisers with the regulator, and to give the regulator the opportunity
to comment on the content and timing of any news releases or other
public statements
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Guidance note 23
Guidance on sections 269A & 269B

Censure of a local authority employee or agent during or following an
inquiry

Purpose

1 This document gives general advice and guidance on how the regulator may
exercise the power to censure a local authority employee or agent during or
following an inquiry. This is an enforcement power and is set out in chapter
seven and section 269A of the Housing and Regeneration Act 2008 (the Act).
This document should be read in conjunction with The Regulatory
Framework for Social Housing Providers from 2012 which sets out the
objectives and principles that underpin the regulator’s approach.

Scope

2 The power may be exercised only in relation to an employee or agent of a
local authority provider. It may not be exercised in relation to an elected
member of a local authority. This power does not apply to private registered
providers.

Background and context to the use of the power

3 The authority is responsible for ensuring that it achieves the standards set
by the regulator. This requires the control and management of risk across all
parts of the authority’s social housing operations and good service delivery
to its tenants, both where management services are provided by the
authority directly, or where such services are provided by an Arms Length
Management Organisation (ALMO), a Tenant Management Organisation
(TMO) or another manager under contract. The authority is responsible for
managing itself, its employees and its agents effectively.

4 Where the regulator suspects that an authority’s affairs in relation to its
social housing may have been mismanaged, the regulator may hold an
inquiry in accordance with sections 206 to 209 of the Act. As part of an
inquiry, the regulator may require the authority’s accounts and balance
sheet relating to its social housing to be audited in accordance with section
210 of the Act. Further advice about the regulator’s approach to the exercise
of the powers on inquiry and extraordinary audit is set out in the relevant
guidance note. In circumstances where an inquiry is in progress, the
regulator will expect the authority to ensure that its employees and its
agents co-operate fully with the inquiry and respond positively and in a
timely manner to all reasonable requests from the inquirers. The power to
censure a local authority employee or agent is one of the enforcement
powers available to the regulator in certain circumstances when an inquiry is
in progress.
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Potential triggers to the exercise of the power

Section 269A of the Act sets out the circumstances in which the regulator
may exercise the power to censure a local authority employee or agent. The
regulator may give a censure notice to an authority where an inquiry under
section 206 of the Act is in progress in respect of the authority and:

1. The regulator has reasonable grounds for believing that the affairs of
the authority have been mismanaged and that the interests of the
tenants of the authority, or its assets, require protection, or

2. The regulator is satisfied as a result of an inquirer’s interim report
that the affairs of the authority have been mismanaged

The power
Consideration of an inquiry report

The regulator will consider an interim or a final report of an inquiry into the
affairs of a local authority provider in accordance with the principles set out
in the guidance on the use of the power to hold an inquiry. In doing so, the
regulator will consider all the relevant material and decide whether it
demonstrates:

that the affairs of the authority have been mismanaged
that there are grounds for believing that the interests of the tenants
of the authority require protection

e that there are grounds for believing that the authority’s assets
require protection

In circumstances where the regulator concludes that one or more of the
criteria in paragraph six apply, it will also consider whether any employee or
agent of the authority has contributed to the mismanagement or the risk to
tenants or assets. If the regulator is satisfied that an employee or agent of
the authority has so contributed, it will also consider whether a censure
notice is appropriate, balancing all the relevant factors associated with the
case.

Censure notice

A censure notice is a mechanism by which the regulator might notify an
authority where the regulator has concluded that an individual employee or
a group of employees or, where relevant, an individual employee or group of
employees of an ALMO or TMO or an agent of the authority has contributed
to the failure or mismanagement. The notice would set out the regulator’s
reasons for reaching the conclusion. The notice would be addressed to the
Chief Executive of the authority or other suitable person and also to the
employee or agent concerned. While no more than one employee or agent
can be named in a censure notice, the regulator may give several notices in
respect of the same failure or mismanagement.
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Response to the censure notice

The Order makes provision for section 269B of the Act which requires the
authority to which the censure notice is given to respond to the regulator in
writing within 28 days of receiving the notice. The response must:

e explain what action (if any) the authority has taken or proposes to
take in relation to the employee or agent, or

e explain why the authority does not think that the employee or agent
has contributed to the failure or mismanagement or the risk to its
tenants or assets, or

e explain why the authority does not think that its affairs have been
mismanaged

Possible further action by the regulator

The regulator will consider whether the authority’s response to the censure
notice is satisfactory taking into account all the circumstances of the case.
Where the regulator concludes that the response is not satisfactory, it may
consider taking further action including, but not limited to, the possible use
of other regulatory, enforcement or general powers. In circumstances where
the regulator does decide to take further action, it would inform the relevant
local authority and the Department for Communities and Local Government,
its sponsoring government department, of its intention to do so. The
regulator may also inform other relevant organisations where it is
appropriate to do so.

The regulator is most likely to take further action where it has concluded
that the interests of tenants of the authority, or its assets, require protection
but the authority has neither taken the action necessary to achieve that
protection, nor provided a satisfactory explanation for not doing so.

Further action by the authority

It is the local authority’s responsibility to take action against its employees or
agents following a censure notice, where it considers it to be appropriate to
do so. The regulator has no locus in any such action, but it would expect the
authority to keep it informed about progress and the final outcome of the
action. The regulator will wish to satisfy itself that the action had been
concluded appropriately in all the circumstances of the case. Should the
authority fail to complete the actions it had proposed to take, the regulator
may consider its options and may require the authority to take some further
action.
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The revised regulatory framework for social housing in England from
April 2012 A statutory consultation

Annex F: Guidance notes on use of the regulator's powers

These guidance notes form part of the consultation on the revised regulatory framework for social housing in
England from April 2012. This guidance is in large part unchanged from the existing guidance notes. Where
changes of substance are proposed, these are shown as tracked (underlined) text in this document.

This guidance consults on the detail of how the regulator intends to use certain powers to complement the
general principles contained in chapter six of the full statutory consultation document. It should be read
alongside the main consultation document.
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DRAFT STATUTORY INSTRUMENTS

2012 No.
HOUSING, ENGLAND

The Allocation of Housing (Qualification Criteria for Armed
Forces Personnel) (England) Regulations 2012

Made - - - - *kk
Laid before Parliament *okK
Coming into force - - —

The Secretary of State, in exercise of the powers conferred by section 160ZA(8)(b) of the Housing
Act 1996(a), makes the following Regulations:

Citation, commencement and application

1.—(1) These Regulations may be cited as the Allocation of Housing (Qualification Criteria for
Armed Forces Personnel) (England) Regulations 2012.

(2) These Regulations apply in relation to England only.

(3) These Regulations come into force on the day on which section 146 of the Localism Act
2011 comes fully into force.

Interpretation

2. In these Regulations—

(@) “armed forces personnel” means a person who is serving in the regular forces or a person
who has served in the regular forces within five years of the date of their application for
an allocation of social housing under Part 6 of the Housing Act 1996;

(b) “regular forces” means regular forces as defined in section 374 of the Armed Forces Act
2006(b);

(c) “residency requirement” means any criterion which requires a person to have lived within
a particular area for a particular period of time, for the purposes of determining what
classes of persons are not qualifying persons for an allocation of housing accommodation
under Part 6 of the Housing Act 1996.

Criteria that may not be used in deciding what classes of persons are not qualifying persons

3. A local housing authority must not apply residency requirements to armed forces personnel.

Name
Address Parliamentary Under Secretary of State
Date Department

(a) 1996 c.52
(b) 2006 c.52





EXPLANATORY NOTE

(This note is not part of the Regulations)

The Localism Act 2011 amends the Housing Act 1996 to give local housing authorities in England
the power to decide what classes of persons are or are not qualifying persons for an allocation of
housing accommaodation (section 160ZA(7)).

The Secretary of State has the power to prescribe in regulations classes of persons who are, or are
not, to be treated as qualifying persons by local housing authorities and prescribe criteria that may
not be used by local housing authorities in deciding what classes of persons are not qualifying
persons (section 160ZA(8)).

These Regulations require that local housing authorities in England must not apply residency
requirement criteria to armed forces personnel. Such criteria require a person to have lived within
a particular area for a particular period of time, for the purpose of determining if a person is not a
qualifying person for an allocation of housing accommodation under Part 6 of the Housing Act
1996. Armed forces personnel includes persons who are currently serving in the armed forces and
persons who have served in the armed forces in the five years preceding their application for an
allocation of social housing accommodation.
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Chairman’s foreword

The present consumer and economic regulatory standards for registered social
housing providers were introduced in April 2010. The Localism Act, when
commenced, will change the regulator’s role. A number of the existing standards
need revising to reflect these changes.

This consultation document sets out proposals for revised regulatory standards. The
introduction in chapter one maps out the elements of the new regulatory framework.

The principal changes relate to consumer regulation. Registered providers will still be
required to meet the relevant standards. But the Government is creating a new
landscape for the way tenants’ problems with housing services are addressed. From
April 2012, the regulator will have a ‘backstop’ role in consumer matters limited to
setting the service delivery standards and acting only where it considers there is risk
of serious detriment (or harm) to tenants. The principal role in scrutinising landlord
services and intervening where consumer standards are not met will fall to others —
tenants’ panels, MPs and elected councillors.

Aside from the regulator’s backstop role in respect of consumer regulation, some of
the consumer standards are changing. There will be more focus on local mechanisms
to resolve complaints and disputes. The scope for new tenancy agreements needs to
be reflected. There is a need for new requirements in respect of tenant mobility and
the increased scope for tenant involvement in the repair and maintenance of their
homes.

The regulator’s principal role will be the economic regulation of private registered
providers. In large part there is continuity from the existing economic standards. The
regulator will continue its commitment to the co-regulatory approach, emphasising
that boards are responsible and accountable for meeting their organisation’s
objectives and the regulator’s standards. And the regulator will retain its focus on the
proper governance and financial viability of providers.

The regulator will also have an expanded role on value for money in private
registered providers. In future, the regulator expects boards to have a clear view of
their risk appetite and associated risk management strategies, an informed view of
their cost base and the factors affecting it, a strategy for making best use of their
assets, and a plan for improving VFM that has been developed in a transparent way
with input from stakeholders. In due course the regulator’s findings on this will be
reflected in regulatory judgements.

The context for economic regulation has changed and will continue to get more
challenging. The social housing sector has proved resilient in the face of the global
financial crisis. It continues to generate stable surpluses and to attract the private
sector lending it needs. But the global financial crisis has changed the capacity and
appetite of lenders to offer low margins and long-term debt. Providers will need to
manage the impact of changes to the welfare system, which may increase the risk
that some tenants do not pay all their rent. And the new affordable rent model
means that providers will rely more on private finance and place more stress on their
balance sheets. Some providers are diversifying and becoming more complex,
potentially generating additional capacity but also taking on more risk.





It is up to the sector to manage these opportunities and risks. But it is also
incumbent on the regulator to keep pace with the sector and manage risks where it
needs to. This will be the main challenge for the new independent regulation
committee in the Homes and Communities Agency, which takes over responsibility
for the regulatory function in April 2012.

Anthony Mayer
Chairman, Tenant Services Authority
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Consultation statement

The regulator of social housing in England consultation statement

This sets out key information about the issues being consulted on, what effects we
think any proposals or changes could have, who we are asking for views, and when

and how to respond.

Please respond by

10 February 2012

Please respond to

Amanda Newton

Statutory Consultation Project Manager
The Social Housing Regulator

Fourth Floor

One Piccadilly Gardens

Manchester M1 1RG

Email: statutoryconsultation@tsa.gsi.gov.uk

If you would like to discuss any issue raised in this
document before sending your response, please contact our
Referrals and Regulatory Enquiries Team on 0845 230 7000
who will be pleased to help.

Why we are asking
for views

The consultation is on revisions to the current framework in
order to meet the revised statutory requirements and
powers Parliament has given the social housing regulator in
the Localism Act 2011, and directions that the Government
has issued, or intends to issue, to the regulator.

The Government has recently completed a consultation on
changes to the directions it will give to the regulator. DCLG
has published* its summary of responses, which includes
the issue of formal directions to the regulator in respect of
tenant involvement and empowerment, rents and quality of
accommodation. These directions have been reflected in
revised standards in this consultation document.

The Localism Act grants the Secretary of State new powers
to issue directions to the regulator on the contents of
standards on tenure and mutual exchange. At the time of
issuing this consultation, we have not yet been formally
directed in relation to these two areas. However, DCLG’s
consultation included its draft directions in these areas, and
its summary of responses includes the indicative directions it
intends to issue formally to the regulator once those
Localism Act provisions are commenced. We have
incorporated these indicative directions in revised standards

! “Implementing social housing reform: Directions to the social housing regulator: Summary of
responses’ published in November 2011, available from DCLG’s website.
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in this consultation document.

What it means for
you

For landlords, tenants, lenders and other stakeholders who
have an interest in the social housing sector, this
consultation is an opportunity to influence how the
regulator’s revised powers are implemented from April 2012.

A summary of key terms used in this consultation document
is included for information at Annex D.

Context for this
consultation

The Localism Act, when commenced, will change the powers
of the social housing regulator for registered providers (such
as housing associations and local authorities) in England
from 1 April 2012. It will revise the powers given to the
regulator in the Housing and Regeneration Act 2008.

Who is being
consulted

Views are welcome from everyone who has an interest in
the future of social housing in England. The regulator is
required to consult certain statutory organisations, which
are listed in Annex B.

Views are also welcome on the proposed approach to
regulatory and equalities impact assessments that can be
found in Annex C.

How we are
consulting

Alongside the publication of this consultation document,
including the separate Annexes E and F, the regulator will
continue to engage in discussions with stakeholders,
including through its Sounding Board and three Advisory
Panels comprising providers, tenants and sector advisors
respectively. Representation on each of these is shown in
Annex B.

Taking account of
your views and
what happens next

The regulator will publish a decision statement in March
2012 before the new powers are activated on 1 April 2012.

Publication of

All formal written responses will be published shortly after

responses the closing date of this consultation (unless you specifically
ask us not to).

Freedom of The information provided in response to this consultation

Information (including personal information) may be published in

accordance with the Freedom of Information Act (FOIA)
and the Environmental Information Regulations 2004.

If you want the information that you provide in response to
this consultation to be treated as confidential, please tell us
but be aware that, under FOIA, we cannot guarantee
confidentiality. There is a statutory Code of Practice on
consultation that public authorities must follow and this
sets out how confidential information must be dealt with.






If you are replying as an individual, the TSA will process
your personal data in accordance with the Data Protection
Act 1998 and this means that if you request confidentiality
your personal information will not be disclosed to third

parties.

An automatic confidentiality disclaimer generated by your
IT system will not, in itself, be binding on the regulator for

social housing.
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1.2

1.3

Introduction to the revised regulatory framework

This consultation document sets out proposals for a revised regulatory
framework to take effect from 1 April 2012.

The Government? and stakeholders have endorsed the regulator’s existing co-
regulation approach and the current regulatory standards. The revised
framework builds on those arrangements. The changes proposed in this
consultation document have been driven largely by the need to implement
amendments in the Localism Act® to the Housing and Regeneration Act 2008
(the 2008 Act).

The scale of change recommended by the Government’s review and the
Localism Act brings significant differences to the regulator’s current role,
especially on consumer protection. In future, the regulator’s responsibilities in
relation to the consumer standards will be limited to setting standards and
intervening when there is risk of serious harm to tenants (the ‘serious
detriment’ test). The regulator will have no role in monitoring how providers
deliver the housing service (or ‘consumer’) standards. The proposals in this
consultation document reflect these fundamental changes.

The principles of co-regulation (chapter two)

1.4

1.5

Boards and councillors who govern providers’ service delivery will remain
responsible for meeting the standards and being transparent and accountable
for their organisation’s delivery of its social housing objectives. Registered
providers will still be required to meet the relevant standards. Except where
failure to meet the consumer standards leads to risk of serious detriment to
tenants, it will be for providers to support tenants both to shape and
scrutinise service delivery and to hold boards and councillors to account.

Some co-regulatory principles have been updated, for example to reflect an
increased emphasis on value for money, the regulator’s ‘backstop’ role in
consumer regulation, and to recognise that the regulator will not have a role
in defining or promoting best practice.

Standards for registered providers (chapter three)

1.6

1.7

The core regulatory standards will continue. They are well recognised and
understood throughout the sector and were broadly endorsed by the
Government’s review. Providers must meet the standards.

The standards will be re-classified as either ‘economic’ or ‘consumer’®. Some
will change significantly, notably:

2 “The review of social housing regulation’, published in October 2010 by DCLG and available from their

website.

3 See Annex D: Summary of key terms used in this document.
* ‘Economic’ standards are those set under s.194 of the Housing and Regeneration Act 2008, ‘consumer’
standards are those set under s.193 of that Act.





¢ A new Value for Money standard will be introduced for private registered
providers, which places an increased onus on boards to develop and
deliver a clear strategy to drive value for money improvements

¢ In the Tenant Involvement and Empowerment standard, there will be
more focus on local mechanisms to resolve complaints and disputes, and
an increased scope for more tenant involvement in repairs and
maintenance. The principles of ‘local offers’ and annual reporting to
tenants are retained

e The proposed Tenancy standard reflects intended changes in government
policy, where different lengths of tenancy agreement will be allowed. This
also includes new expectations to promote mutual exchange
arrangements®

Regulating the economic standards (chapter four)

1.8

1.9

1.10

The Government’s review of regulation confirmed the rationale for economic
regulation. These include protecting historic government subsidy, promoting
access to private finance, and helping address the lack of competitive
pressures on providers which might otherwise put pressure on service quality
and efficiency.

The regulator will continue proactively to assure itself that private registered
providers are well-governed and financially viable. There will also be a sharper
focus on value for money. Following amendment in the Localism Act, the
standard on rent will form part of the group of economic standards.

Regulation will continue to be carried out in a risk-based and proportionate
way. The regulator will have a new statutory duty to minimise interference so
there will be a continuing focus on regulatory burdens, consistent with
meeting the regulator’s overall objectives. The key features of the approach
to economic regulation are set out in chapter four. A further more detailed
document, setting out more practical information about the regulation of
economic standards, will be published in 2012 once the regulatory framework
has been finalised. We will work with stakeholders in developing this
document.

Regulating the consumer standards (chapter five)

1.11

Boards and councillors who govern service delivery will remain responsible for
ensuring providers meet the consumer standards. Under the Localism Act, the
regulator will no longer have an active role in monitoring providers’ service
performance or delivery of the consumer standards. Under the new
arrangements for regulation, it is expected that others such as tenant panels,
MPs and elected councillors will have a more prominent role in helping
tenants to get redress where they have received a poor service and in
scrutinising landlords’ overall performance. The revised Tenant Involvement

® Changes in the s.193 regulatory standards follow Directions consulted on by DCLG and issued to the
regulator in November 2011. Because the power to make Directions on tenure and mutual exchange is
contained within the Localism Act, at time of publishing this consultation the Government Directions
issued to the regulator on these standards are in indicative final form only. The Government will
formally issue these Directions to the regulator when the statutory powers in the Localism Act are
commenced.





and Empowerment standard reflects these objectives. Further information
about what the changes mean for users of these local mechanisms will be
provided by DCLG®.

1.12 The regulator’s intervention powers will be restricted to circumstances where
it has reasonable grounds to think that failure against the consumer standards
has led, or may lead, to serious harm to tenants or potential tenants. The
regulator will issue statutory guidance about this, which describes how it
defines and operates the new ‘serious detriment’ threshold. The proposed
guidance, set out in chapter five of this consultation document, includes the
arrangements for how consumer matters may be referred to the regulator to
consider if this threshold is passed. If this is the case, the regulator will then
consider the most appropriate means of intervention, including the use of its
powers for both private and local authority providers.

Intervention and enforcement (chapter six)

1.13 The Localism Act retains all the regulatory, enforcement and general powers
that the regulator might use to intervene to deal with poor performance.
These will continue to be used in a proportionate, consistent and transparent
way as under the current framework. The serious detriment threshold will
however require an amendment to general principles underlying the way the
regulator uses its powers.

1.14 Detailed guidance notes on how the regulator uses certain of its powers have
also been updated to reflect the serious detriment threshold. The revised
guidance notes are published for consultation in Annex F.

Registration of social housing providers (chapter seven)

1.15 The regulator will continue to maintain a register of private and local authority
providers. The Localism Act makes no changes to the definition of social
housing or the eligibility criteria for registration. However, the regulator’s
discretionary registration criteria need to be amended so that its tests at
registration, with respect to the consumer standards, are compatible with how
it is able to regulate afterwards.

Continuing elements of the 2010 regulatory framework

1.16 The Localism Act leaves some fundamental parts of the April 2010 regulatory
framework unchanged.

1.17 The elements that are outside the scope of this consultation, and which will
continue unchanged under the 2012 regulatory framework, are:

e The TSA's Consent to Disposals (published separately as part of the
2010 regulatory framework)

e Disposal Proceeds Fund (the regulator’'s requirements will continue to
be based on the Disposals Proceeds Fund General Determination 2008

® ‘Implementing social housing reform: Directions to the social housing regulator — summary of
responses’ published by DCLG in November 2011, available from their website.
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issued by the Housing Corporation, as stated in the 2010 regulatory
framework ")

1.18 The existing Accounting Direction, as issued by the Housing Corporation in
November 2009, remains in place. As we said in the 2010 regulatory
framework (para 8.3), it remains the intention to review the accounting
requirements of registered providers and to consult on this in due course.

” The validity of the General Determination 2008 was continued in relation to registered social landlords
by the Housing and Regeneration Act 2008 (Commencement No. 7 and Transitional and Saving
Provisions) Order 2010, Schedule, paragraph 33(2). The 2010 regulatory framework applied those
provisions also to registered providers registered after 1 April 2010.
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2.

2.1

2.2

The principles of co-regulation

The current regulatory framework sets out the commitment to co-regulation —
that is, that the regulator expects robust self-regulation by the boards and
councillors who govern the delivery of housing services, incorporating
effective tenant involvement. This approach was endorsed by the
Government’s review of regulation, and remains the cornerstone of the
regulatory approach.

However, the Government’s review and the Localism Act introduce some
fundamental changes in the regulator’s role, particularly in respect of
consumer regulation. The principles have been revised to reflect these
changes.

Revised principles of co-regulation

|. Boards and councillors who govern providers are responsible and accountable for

delivering their organisation’s social housing objectives

2.3

2.4

Good governance is the bedrock of every organisation’s ability to run itself
effectively and efficiently. Primary responsibility for achieving their
organisation’s social housing® aims lies with the boards of private registered
providers and the councillors who govern local authority housing services.
The governing bodies are also accountable to their stakeholders, including to
their tenants, for services delivered and for dealing with potential or actual
problems.

This principle is the foundation of co-regulation. For both private and local
authority providers, governance arrangements should be fit for purpose, and
reflect the complexity and risk-profile of the organisation. Boards and
councillors need to set clear objectives and develop a forward-looking
strategy that enables their organisation to make the most of future
opportunities and mitigate potential risks. There should be a continuous focus
on effective financial management and improving value for money.

1. Providers must meet the requlatory standards.

2.5

2.6

The 2008 Act established a single social housing regulator covering all
registered providers. This does not change under the Localism Act. Therefore,
all registered private and local authority providers will be subject from April
2012 to the revised regulatory framework. They must all meet the applicable
regulatory standards.

Under the Localism Act, standards are classified as either:

e standards relating to economic matters, or
e standards relating to consumer matters

8 ‘Social housing’ is defined in sections 68-77 of the 2008 Act. The term covers low cost rented housing
(including Affordable Rent properties), low cost home ownership housing and ‘legacy’ stock owned by
social landlords that were registered prior to 1 April 2010.
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2.7

2.8

2.9

Consumer standards apply to all registered providers, including local
authorities. The consumer standards support co-regulation. In future, the
regulator will not have a proactive role in monitoring compliance with these
standards, and will only intervene in cases of serious detriment. (There is
more about this in chapter five of this consultation document.)

Economic standards apply only to private registered providers. For profit-
making providers, the economic standards apply to the management of their
affairs only so far as they relate to the provision of social housing. The
regulator will continue to have a proactive role on these standards, and will
engage with providers to obtain assurance that these standards are being
met.

In setting all standards, the regulator must have regard to the desirability of
registered providers being free to choose how to provide services and conduct
business®. Standards are set largely with a focus on outcomes, avoiding
detailed prescription wherever possible.

I11. Transparency and accountability is central to co-requlation

2.10

2.11

Providers and their boards and governing bodies should be transparent with
their tenants, service users and other stakeholders. Providers’ approaches to
co-regulation should be honest and robust, and include evidence-based self
assessment, external challenge, and regular reporting to tenants.

All providers should run their businesses with a presumption of openness and
co-operation with stakeholders, including the regulator. Some of the
regulatory standards rely on transparency to tenants as the means of giving
explicit effect to a co-regulatory approach. This includes the reporting
requirements in both the tenant involvement and empowerment and Value for
Money standards.

IV. Tenants should have opportunities to shape service delivery and to hold the

responsible boards and councillors to account

2.12

2.13

Providers are expected to engage meaningfully with their tenants and offer
them opportunities to shape the tailoring of services to reflect local priorities.
Tenants should have the ability to scrutinise their provider’s performance,
identify areas for improvement and influence future delivery. Providers will
also need to continue to support tenants in developing their skills and
capacity so that engagement and scrutiny are effective.

This principle is of fundamental importance in the system of consumer
regulation envisaged by the Government’s review. In the regulatory
standards, it is articulated in the revised Tenant Involvement and
Empowerment standard.

® Section 193(3) Housing and Regeneration Act 2008.
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V. Providers should understand the particular needs of their tenants

2.14 Providers’ governance arrangements and approaches to management and

service delivery must incorporate and demonstrate principles of equality and

diversity, and apply them in a way that is relevant to their organisation’s

purpose and context. It is essential that providers understand tenants’ needs

including those within the equality strands'®. This requirement is retained
from the current standards framework as a cross-cutting element of the

Tenant Involvement and Empowerment standard, which applies throughout

the way providers should deliver services and engage with their tenants.

V1. Value for money goes to the heart of how providers ensure current and future

delivery of their objectives

2.15 Providers should have a strategy for optimising value for money, and systems

to ensure that this strategy is delivered.

2.16 For private providers, the regulator will set a new Value for Money standard.

Boards will be expected to develop and deliver a strategy to achieve

continuous improvement in their performance on running costs and the use of
their assets. They will be expected to be transparent and to enable scrutiny of
their performance. The regulator will comment in regulatory judgements on
the assurance it has obtained on this standard. The regulator will also carry
out and publish sector and provider level analyses of the performance of the
sector as a whole, with the aim of adding to the available body of contextual

information that can inform boards and stakeholders.

Consultation question 1:

Are these the right principles, in the context of changes brought about by the
Localism Act?

19 The Equalities Act 2010 gives public bodies responsibilities in relation to: race, age, gender
reassignment, pregnancy and maternity, religion or belief, sex, sexual orientation, disability and

marriage and civil partnership; in policy making, delivery of services and public sector employment.
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3. Standards for registered providers

3.1 Figure 1 summarises the regulatory standards that providers are expected to
meet.

Figure 1 — The regulatory standards

Economic standards™ Containing requirements relating

(s.194 of the HRA 2008 as amended to the following areas
by the Localism Act)

Governance and financial viability e Governance

¢ Financial viability
Value for money ¢ Value for money
Rent e Rent

Consumer standards Containing requirements relating

(s.193 of the HRA 2008 as amended to the following areas
by the Localism Act)
Tenant involvement and empowerment e Customer service, choice and
complaints
¢ Involvement and empowerment
¢ Understanding and responding to
diverse needs of tenants

Home ¢ Quality of accommodation
e Repairs and maintenance
Tenancy ¢ Allocations & mutual exchange
e Tenure
Neighbourhood and community ¢ Neighbourhood management

e Local area co-operation
e Anti-social behaviour

* These standards do not apply to local authorities.

3.2 Each standard is defined in terms of required outcomes and some specific
expectations. The standards have regard to the desirability of providers being
free to choose how they conduct business and deliver services. For the
consumer standards, the specific expectations are not intended to describe
entirely how to meet or comply with the outcomes. The consumer standards
are subject to ‘backstop’ regulation only, in circumstances where there is
evidence of or risk of serious detriment as detailed in chapter five of this
consultation document.

3.3 The standards must comply with directions issued to the regulator by
government. Following its consultation, government has confirmed its
intentions on directions®! in respect of:

e Rent, and
e The consumer standards for:
e Tenure

e Mutual exchange
e Tenant involvement and empowerment
¢ Quality of accommodation

1 ‘Implementing social housing reform: Directions to the social housing regulator — summary of
responses’ published by DCLG in November 2011, available from their website.
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3.4 The regulator can issue a Code of Practice which relates to any matter
addressed by an economic standard or amplifies an economic standard*?.
These Codes of Practice can be taken into account in considering whether
economic standards have been met. No Codes of Practice have been issued
under the current regulatory framework, and there are no plans to do so as
part of this revision.

12 The regulator’s power to issue Codes of Practice for consumer (s.193) standards is repealed in
Localism Act amendments to section 195 of the 2008 Act.
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Economic standards

Governance and Financial Viability standard
Why revise the standard? What is the proposed change?

No changes of substance are proposed to the viability element of the Governance
and Financial Viability standard.

On the governance element of the standard, a minimal change to the ‘required
outcomes’ is proposed which is intended to clarify for providers what the regulator
would expect to see in effective approaches to risk management and their assurance
framework. Good providers will already be meeting these: the intention in amending
the specific text of the standard is to ensure that the regulator is clearly signalling to
boards the fundamental importance of these matters.

Changes in specific expectation 1.1

This paragraph now combines the expectation that providers adopt and are
transparent about their code of governance with the specific governance
characteristics that we require. Most of these details are carried forward from paras
1.1 and 1.2 of the April 2010 standard and would already form part of a code of
governance that is appropriate for providers in the sector. In addition, it is proposed
that the standard should now include reference to appropriate probity arrangements.
The intention is to emphasise that probity remains an essential element of the
regulator’'s expectations about governance arrangements, and is essential to protect
the good name of providers and the reputation of the sector as a whole.

Changes in specific expectation 1.2

This new paragraph is designed to emphasise to boards the importance of effective
planning and control, which will include a framework that enables them to obtain
assurance about the effectiveness of their arrangements. This change highlights an
area the regulator regards as central to the way providers successfully manage their
business. There is also a new requirement that providers will inform the regulator
when they become aware of material non-compliance with the economic standards.
We believe this appropriately reflects the co-regulatory responsibility of boards, while
ensuring that in an environment of increasing risk, timeliness in alerting the regulator
will leave open a greater range of options for any necessary regulatory intervention
strategy, and secure better outcomes from such intervention.

Changes in specific expectation 1.3

This revised paragraph consolidates the data requirements for both financial and
non-financial data. It combines the current requirements in paragraph 2.3 of the
April 2010 standard, together with a reference to the submissions that are described
in more detail elsewhere in the regulator’s approach to economic regulation (see
chapter four of this consultation document).
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Proposed revised Governance and Financial Viability standard

Required outcome

1

2

Governance

Registered providers shall ensure effective governance arrangements that
deliver their aims, objectives and intended outcomes for tenants and potential
tenants in an effective, transparent and accountable manner. Governance
arrangements shall ensure they:

adhere to all relevant legislation

comply with their governing documents and all regulatory requirements
are accountable to tenants, the regulator and relevant stakeholders
safeguard taxpayers’ interests and the reputation of the sector

have an effective risk management and internal controls assurance
framework

Financial viability

Registered providers shall manage their resources effectively to ensure their viability
is maintained.

Specific expectations

1

1.1

1.2

1.3

1.4

Governance

Registered providers shall adopt and comply with an appropriate code of
governance. Governance arrangements should establish and maintain clear
roles, responsibilities and accountabilities for their board, chair and chief
executive and ensure appropriate probity arrangements are in place. Areas of
non-compliance with their chosen code of governance should be explained.
Providers’ boards should assess the effectiveness of their governance
arrangements at least once a year.

Registered providers shall ensure that they operate an appropriate strategic
planning and control framework that identifies and manages risks to the
delivery of their objectives and compliance with regulatory standards.
Providers shall communicate in a timely manner with the regulator on
material issues that relate to non compliance with the economic standards.

Registered providers shall provide accurate and timely returns to the
regulator, including an annual report on any losses from fraudulent activity, in
a form determined by the regulator.

Where there is a non-regulated element®?, the registered provider shall
demonstrate to the regulator that it has in place effective mechanisms (such

13 A “non-regulated element” refers to the activities, organisations or parts of organisations carrying out

non-social housing activity within an organisation:

(1) which is a registered provider and which also carries out activities which are not regulated by the

social housing regulator.
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2.1

2.2

as commitments, undertakings or other assurances between itself and the
non-regulated element) which ensure that:

1.4.1 Itis and will be able to comply with the regulator’s standards and
other regulatory requirements.

1.4.2 Its ability to meet the regulator's standards and other regulatory
requirements is not and cannot be prejudiced by the activities or
influence of the non-regulated element.

1.4.3 In the event that the registered provider does not or may not be able
to comply with the regulator’s standards or other regulatory
requirements:

a. the non-regulated element will give any necessary support or
assistance to enable compliance, and

b. the registered provider has the ability to require the support or
assistance of the non-regulated element to enable compliance

In some situations it may be appropriate for the regulator to be a party to
such arrangements.

Financial viability
Registered providers shall ensure that:

o effective controls and procedures are in place to ensure security of assets
and the proper use of public funds

o effective systems are in place to monitor and accurately report delivery of
their plans

o the risks to delivery of financial plans are identified and effectively
managed

Registered providers shall ensure that they have a robust and prudent
business planning and control framework. Through this framework they will
ensure:

e there is access to sufficient liquidity at all times

¢ financial forecasts are based on appropriate and reasonable assumptions

¢ planning sufficiently considers the financial implications of risks to the
delivery of plans

e they monitor, report on and comply with their funders’ financial
covenants

(2) which is not a registered provider but which has as part of its organisation, corporate structure or

group of organisations, a registered provider, or

(3) which is a registered provider and is controlled or substantially influenced by another organisation

which is not a registered provider
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Consultation question 2:
Does the revised Governance and Financial Viability standard:

o Effectively take into account amendments required by the Localism Act?

e Give providers sufficient flexibility to run their businesses?
Enable the regulator to provide adequate protection to taxpayers’ interests,
and to maintain the confidence of lenders and stakeholders in the regulator’s
economic role?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?
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Value for Money standard
Why revise the standard? What is the proposed change?

The Government'’s review of social housing regulation recommended that the
regulator should be more proactive in its approach to regulating value for money.
The Localism Act gives the regulator the power to set an economic standard (under
section 194), applicable to private registered providers only, concerning their
efficiency in carrying out their financial and other affairs.

The current Value for Money standard was framed under section 193 of the Housing
and Regeneration Act 2008. The revised Value for Money standard has been
developed to reflect its place amongst the economic standards and an expectation
that it will be subject to proactive regulation. It is substantially different to the 2010
standard.

The proposed standard has been set with the objective of ensuring providers’ boards
maintain, and are transparent about, a view in the round of the optimum sustainable
performance of all their assets — including for example financial, social and
environmental returns - in the context of meeting their organisation’s purpose and
objectives.

Proposed revised Value for Money standard
Required outcomes
1 Value for money

Registered providers shall articulate and deliver a comprehensive approach to
achieving value for money in meeting their objectives, taking into account the
interests of and commitments to stakeholders. This means managing their
resources economically, efficiently and effectively to provide quality services
and homes, and planning for and delivering year on year improvements in
value for money.

Specific expectations

1 Value for money

1.1 Registered providers’ boards shall maintain and, on an annual basis, publish a
robust self assessment of the provider’s performance which sets out in a way
that is transparent and accessible to stakeholders how they are achieving

value for money in delivering their purpose and objectives.

1.2 In reaching their assessment, providers’ boards shall demonstrate to
stakeholders:

¢ an understanding of the cost of delivering specific services, which

underlying factors influence these costs and how they do so, and how
costs relate to appropriate benchmarks
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e the efficiency gains that have been and will be made and how these have
and will be realised over time

e arobust approach to making decisions on the use of resources to deliver
the provider’s objectives, including an understanding of the trade offs and
opportunity costs of its decisions. There will be clear evidence of delivery
which may include: new supply, improved services and housing stock,
and neighbourhood and community investment

e an understanding of the return on its assets, and a strategy for
maximising the future returns on assets, measured against the
organisation’s purpose and objectives

e that its performance management and scrutiny functions are effective at
driving and delivering improved performance with outcomes and outputs
clearly demonstrated

e arigorous approach to assessing options for value for money
improvement, including where there are potential benefits in alternative
delivery models that may involve partnerships, mergers and/or
contracting with third parties

¢ how they have gained assurance in reaching their view on value for
money

Consultation question 3:
Does the revised Value for Money standard:

Effectively take into account amendments required by the Localism Act?

e Give providers sufficient flexibility to run their businesses?
Enable the regulator to provide adequate protection to taxpayers’ interests,
and to maintain the confidence of lenders and stakeholders in the regulator’s
economic role?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?

22





Rent
Why revise the standard? What is the proposed change?

In the 2010 regulatory framework, requirements on rent formed part of the Tenancy
standard set under s.193 of the 2008 Act. The rent elements of the standard were
amended, following consultation in December 2010, to reflect the introduction of
Affordable Rent. Accordingly, the only changes proposed now to the current standard
are to implement the Government’s direction in relation to rent, and the Localism Act
amendment to the 2008 Act whereby Rent becomes an economic (s.194) standard.

The current standard incorporates by reference the Rent Influencing Regime
Guidance of 2001 and any guidance issued by the Housing Corporation or TSA, or its
successors, in relation to that document. The 2001 guidance contains out of date
terminology and there are some inconsistencies in use of language between the
guidance and subsequent circulars, which can cause confusion. We have therefore
taken this opportunity to consolidate the various sources which comprise the current
rules on implementation of the rent influencing regime, and to combine it with
existing guidance relating to Affordable Rent. This Rent Standard Guidance can be
found in Annex E of this consultation document. The ‘key requirements’ set out
within the Rent Standard Guidance constitute part of the Rent standard.

Proposed revised Rent standard
Required outcomes

1 Registered providers shall charge rents in accordance with the objectives and
framework set out in the Government’s direction to the regulator of
November 2011.

Specific expectations

1.1 Registered providers shall ensure they meet the following requirements,
which derive from the Government’s direction to the regulator of November
2011, and the ‘key requirements’ set out in the Rent Standard Guidance that
accompanies this standard.

1.2 Subject to paragraphs 1.3 and 1.5, registered providers shall set rents with a
view to achieving the following so far as possible:

1.2.1 Rents conform with the pattern produced by the rent formula set out
in rent influencing regime guidance® (‘target rents’) with a 5%
tolerance in individual rents (10% for supported and sheltered
housing) (‘rent flexibility level’) but subject to the maximum rent
levels specified in that guidance (‘rent caps’).

4 ‘rent influencing regime guidance’ is contained within the regulator’'s Rent Standard Guidance. That
Rent Standard Guidance is ‘guidance issued in relation to’ and consolidates the previous documents,
particularly: the Rent Influencing Regime Guidance issued by the Housing Corporation in October 2001;
the Rents guidance in the Explanatory Note to Decision Instrument 5 (Revision to the Tenancy
Standard: Affordable Rent); and any other guidance issued by the Housing Corporation or TSA, or its
successors, in relation to those documents.
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1.3

1.4

1.5

1.6

1.2.2 Weekly rent for accommodation increases each year by an amount
which is no more than RPI™® + 0.5% + £2 until it reaches the upper
limit of the rent flexibility level or the rent cap, whichever is lower.

1.2.3 Weekly rent for accommodation that has reached or is above the
upper limit of the rent flexibility level increases each year by an
amount that is no more than the increase to the target rents.

1.2.4 Rent caps increase annually by RPI + 1%.

1.2.5 Target rents increase annually by RPI + 0.5%.

The requirements of paragraph 1.2 do not apply to homes let on Affordable
Rent terms. Subject to paragraph 1.5, where accommodation is let on
Affordable Rent terms, registered providers shall set rents with a view to
achieving the following, so far as possible:

1.3.1 Rent for accommodation (inclusive of service charges) is set at a level
which is no more than 80% of the estimated market rent for the
accommodation (inclusive of service charges), based on a valuation in
accordance with a method recognised by the Royal Institution of
Chartered Surveyors.

1.3.2 Rent for accommodation increases each year by an amount which is
no more than RPI + 0.5%.

1.3.3 Rent for accommodation is re-set, based on a new valuation, each
time the accommodation is:

(i) let to a new tenant, or

(ii) re-let to the same tenant (but where a probationary
tenancy comes to an end and the registered provider re-
lets the accommodation to the same tenant the provider is
not required to re-set the rent).

Affordable Rent terms can only be used where a delivery agreement for new
supply of social housing has been agreed under a new supply agreement
entered into between a private registered provider and the Homes and
Communities Agency (HCA) or the Greater London Authority (GLA) under the
2011-15 Affordable Homes Programme Framework.

Where the application of the Rent standard would cause registered providers
to be unable to meet other standards, particularly in respect of financial
viability including the risk that a reduction in overall rental income causes
them to risk failing to meet existing commitments such as banking or lending
covenants, the regulator may allow extensions to the period over which the
requirements of the rent standard are met.

Registered providers shall provide clear information to tenants that explains
how their rent and any service charge is set, and how it is changed, including
reference to the RPI benchmark to which annual changes to rents should be
linked (except where rents are controlled under different legislation).

15 ‘RPI' means the general index of retail prices (for all items) published by the Office of National
Statistics or, if that index is not published for any month, any substituted index or index figures
published by that office.
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Consultation question 4:

Does the revised Rent standard (and associated Rent Standard Guidance in Annex E
of this consultation document):

e Effectively take into account the Government’s direction to the regulator and
amendments required by the Localism Act?

e Give providers sufficient flexibility to run their businesses?

e Enable the regulator to provide adequate protection to taxpayers’ interests,
and to maintain the confidence of lenders and stakeholders in the regulator’s
economic role?

e EXxpress requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?
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Consumer standards

Providers’ boards and councillors are responsible for ensuring their organisation
meets the consumer standards. The regulator’s role is limited to setting the
consumer standards and intervening only where failure of the standard could lead to
risk of serious harm to tenants (the ‘serious detriment’ test) as described in chapter
five of this consultation document.

Tenant Involvement and Empowerment standard
Why revise the standard? What is the proposed change?

The Tenant Involvement and Empowerment standard must be revised to reflect a
new government direction. The direction reflects an emphasis on local mechanisms
to involve tenants, scrutinise landlord performance and resolve problems with
housing services.

The proposed revised standard retains the principle that providers should offer their
tenants opportunities to tailor service delivery to local priorities (known in the 2010
regulatory framework and in the proposed standard below as ‘local offers’). It also
retains, unchanged, the requirements of the current standard in relation to
‘Customer service, choice and complaints’ and ‘Understanding the diverse needs of
tenants’.

The requirements on annual reports that appear in each of the current s.193
standards are now replaced by the requirements in this revised Tenant Involvement
and Empowerment standard, as reflected in the Government’s direction.
Proposed revised Tenant Involvement and Empowerment standard
Required outcomes
1 Customer service, choice and complaints
Registered providers shall:
e provide choices, information and communication that is appropriate to the
diverse needs of their tenants in the delivery of all standards
e have an approach to complaints that is clear, simple and accessible that
ensures that complaints are resolved promptly, politely and fairly

2 Involvement and empowerment

Registered providers shall ensure that tenants are given a wide range of
opportunities to influence and be involved in:

o the formulation of their landlord’s housing related policies and strategic
priorities

e the making of decisions about how housing related services are delivered,
including the setting of service standards
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3

e the scrutiny of their landlord’s performance and the making of
recommendations to their landlord about how performance might be
improved

e the management of their homes, where applicable

¢ the management of repair and maintenance services, such as
commissioning and undertaking a range of repair tasks, as agreed with
landlords, and the sharing in savings made, and

e agreeing local offers for service delivery

Understanding and responding to the diverse needs of tenants
Registered providers shall:

e treat all tenants with fairness and respect

¢ demonstrate that they understand the different needs of their tenants,

including in relation to the equality strands and tenants with additional
support needs

Specific expectations

1

1.1

1.2

2.1

Customer service, choice and complaints

Registered providers shall provide tenants with accessible, relevant and timely
information about:

how tenants can access services

the standards of housing services their tenants can expect

how they are performing against those standards

the service choices available to tenants, including any additional costs
that are relevant to specific choices

progress of any repairs work

how tenants can communicate with them and provide feedback

the responsibilities of the tenant and provider

arrangements for tenant involvement and scrutiny

Providers shall offer a range of ways for tenants to express a complaint and
set out clear service standards for responding to complaints, including
complaints about performance against the standards, and details of what to
do if they are unhappy with the outcome of a complaint. Providers shall
inform tenants how they use complaints to improve their services. Registered
providers shall publish information about complaints each year, including their
number and nature, and the outcome of the complaints. Providers shall
accept complaints made by advocates authorised to act on a tenant’s/tenants’
behalf.

Involvement and empowerment

Registered providers shall support their tenants to develop and implement
opportunities for involvement and empowerment, including by:

e supporting their tenants to exercise their Right to Manage or otherwise
exercise housing management functions, where appropriate
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2.2

2.3

2.4

3.1

e supporting the formation and activities of tenant panels or equivalent
groups and responding in a constructive and timely manner to them

e the provision of timely and relevant performance information to support
effective scrutiny by tenants of their landlord’s performance in a form
which registered providers seek to agree with their tenants. Such
provision must include the publication of an annual report which should
include information on repair and maintenance budgets, and

e providing support to tenants to build their capacity to be more effectively
involved

Registered providers shall consult with tenants on the scope of local offers for
service delivery. This shall include how performance will be monitored,
reported to and scrutinised by tenants and arrangements for reviewing these
on a periodic basis.

Registered providers shall consult with tenants, setting out clearly the costs
and benefits of relevant options, if they are proposing to change their
landlord or when proposing a significant change in their management
arrangements.

Registered providers shall consult tenants at least once every three years on
the best way of involving tenants in the governance and scrutiny of the
organisation’s housing management service.

Understanding and responding to diverse needs

Registered providers shall demonstrate how they respond to tenants’ needs in
the way they provide services and communicate with tenants.

Consultation question 5:

Does the revised Tenant Involvement and Empowerment standard:

Effectively take into account the Government'’s direction to the regulator and
amendments required by the Localism Act?

Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?
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Home standard
Why revise the standard? What is the proposed change?

The current 2010 Home standard has two elements: quality of accommodation and
repairs and maintenance. The former is subject to a direction issued by the
Government in November 2011.

There are no substantive changes proposed to the repairs and maintenance element
of the home standard. The requirement in the current Home standard for an annual
report to tenants is replaced by new requirements in the Tenant Involvement and
Empowerment standard, following the direction by the Government.

We propose some minor revisions to the quality of accommodation element of the
standard to reflect the direction to the regulator. The revised Home standard will
continue to cross refer to the Government’s Decent Homes Guidance, as set out in
the direction.

The minor revision to the quality of accommodation element is needed as the
original date for compliance with the Decent Homes Standard (31 December 2010)
has now passed. The new text has removed the reference to this fixed compliance
date to provide clarity for registered providers and tenants that compliance is
required with on going effect rather than at a fixed date in the past.

The direction gives the regulator the ability to agree a temporary period of non-
compliance (previously known as an ‘extension’) with a registered provider, where
this is reasonable. The text of the ‘specific expectation’ of the quality of
accommodation element has been amended accordingly.

Proposed revised Home standard

Required outcomes

1 Quality of accommodation
Registered providers shall:

e ensure that tenants’ homes meet the standard set out in section five of
the Government’s Decent Homes Guidance®® and continue to maintain
their homes to at least this standard

o meet the standards of design and quality that applied when the home
was built, and were required as a condition of publicly funded financial
assistance!’, if these standards are higher than the Decent Homes
Standard

16 ‘Decent Homes Guidance’ means A Decent Home: Definition and Guidance for Implementation,
published by the Department for Communities and Local Government in June 2006, and any guidance
issued by the department or its successors, in relation to that document.

1" ‘Financial assistance’ is assistance given by the Homes and Communities Agency (HCA) under section
19(3) of the Housing and Regeneration Act, 2008; and (with effect from 1 April 2012) given by the
Greater London Authority (GLA). For the purpose of this standard, it includes financial assistance
provided by predecessor bodies to the HCA.
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e in agreeing a local offer, ensure that it is set at a level not less than these
standards and have regard to section six of the Government’s Decent
Homes Guidance

Repairs and maintenance
Registered providers shall:

e provide a cost-effective repairs and maintenance service to homes and
communal areas that responds to the needs of, and offers choices to,
tenants, and has the objective of completing repairs and improvements
right first time

o meet all applicable statutory requirements that provide for the health and
safety of the occupants in their homes

Specific expectations

1

11

2.1

2.2

Quality of accommodation

Registered providers may agree with the regulator a period of non-
compliance with the Decent Homes Standard, where this is reasonable.
Providers shall ensure their tenants are aware of the reasons for any period
of non-compliance, their plan to achieve compliance and then report on
progress delivering this plan.

Repairs and maintenance

Registered providers shall ensure a prudent, planned approach to repairs and
maintenance of homes and communal areas. This should demonstrate an
appropriate balance of planned and responsive repairs, and value for money.
The approach should include: responsive and cyclical repairs, planned and
capital work, work on empty properties, and adaptations.

Registered providers shall co-operate with relevant organisations to provide
an adaptations service that meets tenants’ needs.

Consultation question 6:

Does the revised Home standard:

Effectively take into account the Government'’s direction to the regulator and
amendments required by the Localism Act?

Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?
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Tenancy standard
Why revise the standard? What is the proposed change?

The current 2010 Tenancy standard contains requirements in relation to rents,
allocations and tenure. The rent element of the standard has been reclassified as an
economic standard (s.194) and has been moved from this revised Tenancy standard.
The allocations element of the standard is retained without further change.

The tenure elements of the standard were amended, following consultation in
December 2010, to reflect the introduction of Affordable Rent. The changes
proposed now to the requirements on tenure are necessary to incorporate the
Government's intended®® direction to the regulator and constitute significant change
to the current standard with regard to the introduction of flexible tenancies,
protection for existing tenants, and requirements for tenancy policies.

The Government has also indicated it will direct the regulator with regard to mutual
exchange services and the revised standard places these new requirements
alongside the existing allocations elements.

Continuing the approach established in the 2010 framework, the revised Tenancy
standard does not apply to intermediate rent properties. See Table 1 for further
details.

Proposed revised Tenancy standard
Required outcomes
1 Allocations and mutual exchange
1.1 Registered providers shall let their homes in a fair, transparent and efficient
way. They shall take into account the housing needs and aspirations of
tenants and potential tenants. They shall demonstrate how their lettings:
e make the best use of available housing
e are compatible with the purpose of the housing
e contribute to local authorities’ strategic housing function and sustainable
communities
There should be clear application, decision-making and appeals processes.
1.2 Registered providers shall enable their tenants to gain access to opportunities

to exchange their tenancy with that of another tenant, by way of internet-
based mutual exchange services.

18 See ‘Implementing social housing reform: Directions to the social housing regulator:
Summary of responses’ published in November 2011 by DCLG
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2 Tenure

2.1 Registered providers shall grant tenancies which are compatible with the
purpose of the accommodation, the needs of individual households, the
sustainability of the community, and the efficient use of their housing stock.

2.2 They shall meet all applicable statutory and legal requirements in relation to
the form and use of tenancy agreements.

Specific expectations
1 Allocations and mutual exchange

1.1 Registered providers shall co-operate with local authorities’ strategic housing
function, and their duties to meet identified local housing needs. This includes
assistance with local authorities’ homelessness duties, and through meeting
obligations in nominations agreements. Where, in exceptional circumstances,
registered providers choose not to participate in choice-based lettings
schemes in areas where they own homes, they shall publish their reasons for
doing so.

1.2 Registered providers shall develop and deliver services to address under-
occupation and overcrowding in their homes, within the resources available to
them. These services should meet the needs of their tenants, and will offer
choices to them.

1.3 Registered providers’ published policies shall include how they have made use
of common housing registers, common allocations policies and local letting
policies. Registered providers shall clearly set out, and be able to give
reasons for, the criteria they use for excluding actual and potential tenants
from consideration for allocations, mobility or mutual exchange schemes.

1.4  Registered providers shall develop and deliver allocations processes in a way
which supports their effective use by the full range of actual and potential
tenants, including those with support needs, those who do not speak English
as a first language and others who have difficulties with written English.

1.5 Registered providers shall minimise the time that properties are empty
between each letting. When doing this, they shall take into account the
circumstances of the tenants who have been offered the properties.

1.6  Registered providers shall record all lettings and sales in the Continuous
Recording of Lettings (CORE) system.

1.7  Registered providers shall provide tenants wishing to move with access to
clear and relevant advice about their housing options.

1.8 Registered providers shall subscribe to an internet based mutual exchange
service which allows:

e atenant to register an interest in arranging a mutual exchange through
the mutual exchange service without payment of a fee

32





1.9

1.10

1.11

2.1

2.2

e the tenant to enter their current property details and the tenant’s
requirements for the mutual exchange property they hope to obtain

e the tenant to be provided with the property details of those properties
where a match occurs

Registered providers shall ensure the provider of the internet based mutual
exchange service to which they subscribe is a signatory to an agreement,
such as Home Swap Direct, under which tenants can access matches across
all (or the greatest practicable number of) internet based mutual exchange
services.

Registered providers shall take reasonable steps to publicise the availability of
any mutual exchange service(s) to which it subscribes to its tenants.

Registered providers shall provide reasonable support in using the service to
tenants who do not have access to the internet.

Tenure

Registered providers shall publish clear and accessible policies which outline
their approach to tenancy management, including interventions to sustain
tenancies and prevent unnecessary evictions, and tackling tenancy fraud, and
set out:

2.1.1 The type of tenancies they will grant.

2.1.2 Where they grant tenancies for a fixed term, the length of those
terms.

2.1.3 The circumstances in which they will grant tenancies of a particular
type.

2.1.4 Any exceptional circumstances in which they will grant fixed term
tenancies for a term of less than five years in general needs housing
following any probationary period.

2.1.5 The circumstances in which they may or may not grant another
tenancy on the expiry of the fixed term, in the same property or in a
different property.

2.1.6 The way in which a tenant or prospective tenant may appeal against
or complain about the length of fixed term tenancy offered and the
type of tenancy offered, and against a decision not to grant another
tenancy on the expiry of the fixed term.

2.1.7 Their policy on taking into account the needs of those households who
are vulnerable by reason of age, disability or illness, and households
with children, including through the provision of tenancies which
provide a reasonable degree of stability.

2.1.8 The advice and assistance they will give to tenants on finding
alternative accommodation in the event that they decide not to grant
another tenancy.

2.1.9 Their policy on granting discretionary succession rights, taking
account of the needs of vulnerable household members.

Registered providers must grant general needs tenants a periodic secure or
assured (excluding assured shorthold) tenancy, or a tenancy for a minimum
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2.3

2.4

2.5

2.6

2.7

2.8

2.9

fixed term of five years, or exceptionally a tenancy for a minimum term of no
less than two years, in addition to any probationary tenancy period.

Before a fixed term tenancy ends, registered providers provide notice in
writing to the tenant stating either that they propose to grant another
tenancy on the expiry of the fixed term or do not propose to do so.

Where registered providers use probationary tenancies, these shall be for a
maximum of 12 months, or a maximum of 18 months where reasons for
extending the probationary period have been given and where the tenant has
the opportunity to request a review.

Where registered providers choose to let homes on fixed term tenancies
(including under Affordable Rent terms), they shall offer reasonable advice
and assistance to those tenants where that tenancy ends.

Registered providers shall make sure that the home continues to be occupied
by the tenant they let the home to for the duration of the tenancy period
allowing for regulatory requirements about participation in mobility schemes.

Registered providers shall develop and provide services that will support
tenants to maintain their tenancy and prevent unnecessary evictions.

Registered providers shall grant those who were social housing tenants on
the day on which section 150 of the Localism Act 2011 comes into force, a
tenancy with no less security where they choose to move to another social
rented home. (This requirement does not apply where tenants choose to
move to accommodation let on Affordable Rent terms).

Registered providers shall grant tenants who have been moved into
alternative accommodation during any redevelopment or other works a
tenancy with no less security of tenure on their return to settled
accommodation.

Consultation question 7:

Does the revised Tenancy standard:

Effectively take into account the Government’s intended direction to the
regulator and amendments required by the Localism Act?

Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?
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Neighbourhood and Community standard
Why revise the standard? What is the proposed change?

The requirements of the Neighbourhood and Community Standard are not subject to
direction by the Secretary of State; nor are they affected by changes in the Localism
Act. Therefore, the proposed Neighbourhood and Community Standard remains
largely unchanged from the current standard. One minor terminology change is
proposed, as detailed below. The requirement in the current Neighbourhood and
Community standard for an annual report to tenants is replaced by new
requirements in the Tenant Involvement and Empowerment standard, reflecting the
direction by the Government.

The current 2010 standard includes a specific expectation under ‘local area
cooperation’ that registered providers should ‘co-operate with Local Strategic
Partnerships and strategic housing functions of local authorities where they are able
to assist them in achieving their objectives.” More general wording is now proposed,
to reflect cooperation with local partnerships rather than with Local Strategic
Partnerships specifically.

Proposed revised Neighbourhood and Community standard

Required outcomes

1 Neighbourhood management
Registered providers shall keep the neighbourhood and communal areas
associated with the homes that they own clean and safe. They shall work in
partnership with their tenants and other providers and public bodies where it
is effective to do so.

2 Local area co-operation
Registered providers shall co-operate with relevant partners to help promote
social, environmental and economic wellbeing in the areas where they own
properties.

3 Anti-social behaviour
Registered providers shall work in partnership with other public agencies to
prevent and tackle anti-social behaviour in the neighbourhoods where they
own homes.

Specific expectations

1 Neighbourhood management

1.1 Registered providers shall consult with tenants in developing a published
policy for maintaining and improving the neighbourhoods associated with

their homes. This applies where the registered provider has a responsibility
(either exclusively or in part) for the condition of that neighbourhood. The
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2.1

3.1

3.2

policy shall include any communal areas associated with the registered
provider's homes.

Local area co-operation

Registered providers, having taken account of their presence and impact
within the areas where they own properties, shall:

¢ identify and publish the roles they are able to play within the areas where

they have properties

e co-operate with local partnership arrangements and strategic housing
functions of local authorities where they are able to assist them in
achieving their objectives

Anti-social behaviour
Registered providers shall publish a policy on how they work with relevant
partners to prevent and tackle anti-social behaviour (ASB) in areas where

they own properties.

In their work to prevent and address ASB, registered providers shall
demonstrate:

e that tenants are made aware of their responsibilities and rights in relation

to ASB

e strong leadership, commitment and accountability on preventing and
tackling ASB that reflects a shared understanding of responsibilities with
other local agencies

e astrong focus exists on preventative measures tailored towards the
needs of tenants and their families

e prompt, appropriate and decisive action is taken to deal with ASB before

it escalates, which focuses on resolving the problem having regard to the

full range of tools and legal powers available
¢ all tenants and residents can easily report ASB, are kept informed about
the status of their case where responsibility rests with the organisation
and are appropriately signposted where it does not
e provision of support to victims and witnesses

Consultation question 8:

Does the revised Neighbourhood and Community standard:

Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?
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Table 1: How the standards apply

Standard Apply to Apply to Apply Apply to Apply to low-
[o]o=1 not-for- to low-cost cost home
authorities?  profit {e] rental? ownership?

registered profit See note 3
providers RPs?
(RPs)?

Economic

standards®®

Governance and No Yes Yes Yes Yes

Financial

Viability

Value for Money No Yes Yes Yes Yes

Rent No Yes Yes Yes No

See note 1

Consumer

standards

Tenant Yes Yes Yes Yes Yes

Involvement

and

Empowerment

Home Yes Yes Yes Yes Yes

Tenancy Yes Yes Yes Yes No

See note 2

Neighbourhood  Yes Yes Yes Yes Yes

and Community

Notes?

1. Some types of property, including intermediate rent, are excluded from the Rent
standard. These are detailed in the associated Rent Standard Guidance in Annex E of
this consultation document.

2. The Tenancy standard does not apply to intermediate rent properties.

3. Section 68 of the 2008 Act results in some leasehold properties being included within
the legal definition of ‘social housing’. These are mainly shared ownership properties.
It also includes (1) some “legacy” housing stock - those RSL properties where grant
(including as defined in section 77(3) of the Act) has been paid and where the
leaseholder owns 100% of the equity in their dwelling or (2) it is owned under equity
percentage arrangements. None of the standards under section 193 apply to these
two groups; nor does the Rent standard. They are called “100% ownership
leaseholders” for the purpose of this document.

9 The economic standards do not apply to local authorities in recognition that oversight of their
responsibilities in these areas are subject to other arrangements.
20 The notes bring forward arrangements established in the April 2010 framework.
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4.1

4.2

4.3

4.4

4.5

4.6

Regulating the economic standards
The regulator will set economic standards on:

e Governance and Financial Viability
e Value for Money, and
e Rent

The regulator will take a proactive approach to obtaining assurance that these
standards are being met.

Economic standards apply only to private registered providers (not local
authority providers). For profit making providers, regulation of the economic
standards applies to the management of their affairs only so far as it relates
to the provision of social housing.

The regulator’s approach will recognise that boards are primarily responsible
for their organisation’s performance. The regulator will seek assurance that
the provider is delivering its objectives effectively and properly managing its
financial and other affairs. The approach will take into account the regulator’s
future statutory duty to minimise interference.

The regulator’s approach to economic regulation is designed to give it
adequate assurance that arrangements in the sector:

a. protect public investment in social housing

b. maintain confidence of private investors to invest into the sector

c. ensure that social housing® continues to be available to current and
future tenants

d. enable landlords to be able to invest in new social housing, assuming
other conditions are in place

e. are open and transparent, to allow tenants and other stakeholders to
form views on and influence the services delivered by providers

f. enable providers to meet the regulatory standards and statutory
requirements

g. deliver value for money improvements to support providers to deliver
their social housing objectives

h. protect the reputation of the sector as a whole

In 2012, having worked with stakeholders and following the outcomes of this
consultation on the revised regulatory framework, the intention is that the
regulator will set out more information about regulation of the economic
standards in practice.

2L :scial housing' is defined in sections 68-77 of the 2008 Act. The term covers low cost rented housing
(including Affordable Rent properties), low cost home ownership housing and ‘legacy’ stock owned by
social landlords that were registered prior to 1 April 2010.
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4.7

4.8

4.9

4.10

4.11

The risk based approach to economic regulation

Boards are expected to ensure that their organisations are well governed,
understand their financial risks and remain financially viable, deliver value for
money in all their activities and comply with the rent requirements for social
housing properties.

These standards are so fundamental to maintaining the confidence of key
stakeholders, including government, taxpayers and funders that the regulator
will need to obtain assurances on compliance. Boards are primarily
responsible for dealing with issues or emerging indications of regulatory
concern. Where the regulator considers boards to be unable or unwilling to do
this effectively, it will review its options for proportionate intervention
including the use of its regulatory powers?.

In general, the regulator will gain assurance through an overall approach to
risk assessment which combines:

e an understanding of providers’ operating environment, including the
financial, economic, social and constitutional risks that could cause
them to fail the economic regulation standards

e sector level profiling and data analyses to enable the regulator to
identify and assess major risks and issues affecting providers as a
whole

o dialogue with providers and other relevant stakeholders to test and
discuss potential risks at sector and sub-sector levels

e engagement with individual providers, the nature of which will reflect
the potential impact on them of sector-wide risks and other risks
specific to them (for example, risks identified from intelligence or
existing concerns about compliance)

This approach ensures that regulatory resources are deployed so as to ensure
the regulator focuses proportionately on those organisations most exposed to
risk. It recognises providers’ fundamental responsibility to manage their own
businesses, and the regulator’'s duty to minimise interference while obtaining
the necessary level of assurance to meet its objectives.

For larger providers, i.e. those with more than 1,000 homes, this means:

e those organisations where there are no indications of risk of failure on
economic standards, and about whom there are no other contra-
indications giving regulatory concern, can expect to be subject to
minimal levels of regulatory engagement necessary for the regulator
to gain assurance and to issue public judgements that maintain the
confidence of stakeholders in the sector

e those providers where there is information suggesting cause for
concern, or where there is other evidence of risk of failure on
economic standards, can expect an increased level of regulatory
engagement, based on the presumption that this will initially be a

22 Where this may also be impacted by consumer issues, the regulator’s intervention on those will be
subject to the serious detriment test as described in the following chapter of this consultation
document.
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4.12

4.13

4.14

4.15

4.16

4.17

dialogue to support the provider’s self-improvement approach, prior to
any further regulatory intervention. However, where the regulator
considers such an approach to be ineffective or inappropriate, it is
able to deploy the full range of its powers in a proportionate manner

Minimum levels of assurance-based regulatory engagement on the economic
standards are described below.

Larger private providers have a named individual who will act as a point of
contact for dealing with queries and who involves other staff with specialist
expertise, where necessary. Regulators will at all times be clear why
engagement is considered necessary. Specific engagement will be led by staff
with relevant technical expertise, in conjunction with the designated lead
contact.

Further details of the regulator’s broader strategic approach to engagement
on sector risk, to inform regulatory analyses and risk assessment, will be
developed through discussions with stakeholders during 2011/12. In addition,
the regulator will continue to publish quarterly surveys and global accounts
analyses.

Information requirements for providers

Providers are expected to be open and transparent in their relationship with
the regulator. They must provide timely and relevant information to the
regulator, including on significant events that relate to current or future non-
compliance with the economic standards. If providers fail to do this, the
regulator will regard that failure as a relevant factor in its opinion of the
governance of the organisation.

The regulator will require data from providers to enable it to regulate the
economic standards, whilst minimising the administrative burden placed on
providers. In future, the regulator will not ask routinely for performance
information on the consumer standards as it will not monitor compliance with
these standards®®. However, providers should provide information to tenants
to enable them to scrutinise performance, in line with requirements in the
Tenant Involvement and Empowerment standard, which includes the
publication of an annual report. The Value for Money standard also requires
providers to publish information for their stakeholders. Whilst this information
should not breach commercial confidentiality, it should be sufficient to allow
tenants to form a view of the performance of the organisation.

To further minimise the burdens of data collection from 1 April 2012, it is the
intention to collect all financial and statistical data from private providers
through one consolidated administrative return, NROSH+. The details of data
requirements were consulted on during summer 2011 and the regulator’s
response is now available from the TSA website:
(www.tenantservicesauthority.orqg)

Z Also, the regulator will no longer issue guidance on or collect an annual report by providers about
performance against the consumer standards, as this power has been repealed by the Localism Act
(Sections 204 and 205 of the Housing and Regeneration Act 2008 as amended by the Localism Act

2011).
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4.18

4.19

4.20

4.21

4.22

The requirements comprise:

o financial data to support the regulator’s routine assessments of viability

and
and

enable it to prioritise and focus work on key areas of financial risk,

e data and information to help the regulator understand the context and the
environment in which providers operate, for example: the type of homes
owned by providers, how these are managed and stock movement into

and

out of the sector

The form determined by the regulator in respect of its data requirements (as
referred to in the revised Governance and Financial Viability standard)
currently®® includes:

Financial forecast returns for larger providers (those with 1,000 or
more homes)

Annual account returns for larger providers

Quarterly financial risk survey for larger providers, which focus on key
areas of financial and economic risk

Annual report on net losses from fraudulent activity

Annual return about providers’ social housing and its use (for all
providers but with a very limited data requirement for the smallest
providers)

Annual return setting out (limited) organisational and administrative
detail

These returns will be supplemented by the regulator’s review of larger
providers’ business plan (or similar) and associated documents to enable it to
understand the organisation’s business strategy and context.

Regulating financial viability, governance and value for money

The regulator will carry out annual engagement with larger providers to
enable it to achieve a minimum level of assurance that economic standards
are being met, and to make public judgements on governance and financial
viability.

Information available to the regulator will be considered in the round to build
an overall assessment of compliance with these standards. For example:

the regulator’s conclusion on viability must include an opinion on the
ability of management to deliver the underlying assumptions in the
business plan

the ability of a board to manage the risks to its viability is a good
indicator (amongst others) of the quality of governance

the ability of a provider to demonstrate its compliance with the Value
for Money standard provides strong evidence on the quality of
governance arrangements and helps demonstrate how its viability will
be ensured for the longer term

24 The regulator will notify providers from time to time if there are changes.
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4.23

4.24

4.25

4.26

4.27

4.28

The starting point for the regulator’s overall assessment of providers is the
financial position. The regulator’s financial analysis team carries out a
comprehensive annual programme of viability reviews for all providers over
1000 units® to assess financial viability. Prioritisation within the programme,
and the depth of analysis for individual providers, is determined according to
risk. This review is based upon:

¢ financial returns submitted to the regulator

e the business plan (and other relevant documents) for the
organisation, and

e the regulator’s existing knowledge and discussions with key staff
at the provider

The regulator’s consideration of the quality of governance takes into account
a range of factors including the effectiveness of the provider's financial
management and its ability to deliver business plan assumptions successfully
and manage the risks to delivery. Annual engagement with providers will also
examine the assurance obtained by boards and the level of probity and
control.

The provider’s ability to drive value for money across its operations and asset
base will also be taken into account by the regulator as a key indicator of the
guality of governance. In its consideration of a provider's approach to VFM,
the regulator will review how boards assure themselves that they are
delivering value for money in an appropriate manner for their business. The
regulator will reflect the level of its assurance on boards’ engagement with
the Value for Money standard in its governance judgements, where
appropriate.

Where routine engagement gives cause for concern or new adverse
information comes to light, regulators would expect to have further contact
with the provider to enable resolution of the issues identified. This further
contact could include the regular receipt of additional monitoring information
(including financial information) to allow the regulator to assess how well the
presenting issue has been addressed. Similarly, there may be implications for
the regulator’s view of private providers’ governance arising from reactive
work on referrals relating to consumer standards.

Whilst the regulator will look to the provider to address concerns, the
regulator will take a view on the materiality of issues arising and reserve the
right to use its full range of statutory powers as appropriate to address a
presenting issue, where the provider may be unable or unwilling to do so.

Publishing regulatory assessments
The regulator is committed to being transparent in its approach by publishing

assessments of providers’ performance on the economic standards. This will
help inform lenders, tenants and other stakeholders, drive up performance of

25 For some low risk associations with over 1,000 units, a financial health check will be conducted rather
than a viability review.
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4.29

4.30

4.31

individual providers and provide assurance on the regulator’s global
perspective of the sector.

The regulator will continue to publish graded assessments in relation to
viability and governance as these are key areas where lenders, boards and
others value assessments. The regulatory judgment will also comment on the
assurance obtained with regard to the Value for Money standard.

Requirements for smaller private providers (that own and manage
fewer than 1,000 homes)

All the standards apply to small providers. In general, smaller providers
should expect to have little regulatory engagement. The regulatory
arrangements for smaller providers include review by the regulator of:

e annual accounts audited or reviewed by an independent
accountant, if appropriate

e auditor's management letter (not required if accounts are
independently reviewed)

e ashortened regulatory return

Regulatory judgements are not published for smaller providers. Direct
regulatory engagement is by exception and usually only in response to
specific problems. Ongoing development plans that would see providers
owning in the near future more than 1,000 properties may mean that those
providers are subject to increased reporting requirements.

Consultation question 9:

Does the proposed approach to regulating the economic standards seem reasonable,
taking into account the regulator’s statutory objectives and future duty to minimise
interference?
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5.1

5.2

5.3

54

Regulating the consumer standards

The recommendations of the Government'’s review and the provisions in the
Localism Act lead to significant changes to the regulator’s role in, and its
approach to, regulating the consumer standards. The review recommended a
localist approach to the resolution of service delivery problems, and an
enhanced role in the complaints process for designated tenant panels, MPs
and elected councillors. Further information about what the changes mean for
users of these local mechanisms will be provided by DCLG®®. The regulator’s
responsibilities are limited to setting standards and intervening when there is,
or is a risk of, serious harm to tenants (the ‘serious detriment’ test).

The regulator will set clear service standards on:

a. Tenant Involvement and Empowerment
b. Home

c. Tenancy

d.

Neighbourhood and Community

The regulator has no role in monitoring providers’ performance or compliance
with consumer standards. Boards and councillors that govern providers’
services are responsible for ensuring that their organisation meets the
consumer standards. Performance issues should be resolved by providers
through local routes to resolution and without reference to the regulator.
Consequently, any action by the regulator will be reactive in nature in
response to referrals or other information received. The regulator’s regulatory
and enforcement powers will only be used where it is necessary to address
failures against these standards that give rise to actual or potential serious
detriment to tenants (or potential tenants). The regulator’s judgement about
the need for further intervention will be based on the approach to
intervention and enforcement set out in chapter six of this consultation
document and in guidance notes on the use of powers in Annex F.

The proposals in this chapter will fundamentally change the current regulatory
framework in order to reflect the serious detriment test in the Localism Act.
This chapter describes the regulator’s proposed approach to regulating the
section 193 standards, and comprises the regulator’s proposed guidance on
the submission of information to it about the performance of registered
providers, as is required by section 215(1)(a) of the 2008 Act as amended by
the Localism Act.

The serious detriment test

5.5

The serious detriment test - the regulator’'s assessment of whether there are
reasonable grounds to suspect there has been or there is a risk of serious
harm to tenants - is derived from the new threshold for intervention in
relation to the consumer standards introduced in the Localism Act, when
commenced. This threshold is significantly higher, and in addition to, the
threshold for the regulator’s intervention in relation to economic standards

%8 )mplementing social housing reform: Directions to the social housing regulator — summary of
responses’ published by DCLG in November 2011, available from their website.
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5.6

(explained in chapter six of this consultation document). The threshold at
which the regulator may consider whether to intervene on consumer
standards is when there is risk of, or actual, serious harm to tenants. Failure
to meet one or more of the consumer standards will not, therefore, in itself
lead directly to a judgement of serious detriment by the regulator.

It is not feasible or desirable for the regulator to attempt to produce a
prescriptive list of issues that would constitute a definition of serious
detriment. This would inevitably fail to cover all current or potential
eventualities and would need frequent updating to reflect changes in the
policy and operational environment of providers. In addition, the same issue
might have very different implications in different circumstances, leading to
the risk of a disproportionate regulatory response. The regulator will judge
whether actual or potential serious detriment exists depending on the
circumstances of each case based on an evaluation of the harm or potential
harm to tenants.

Referrals on serious detriment: what the regulator will and won’t consider

5.7

5.8

5.9

5.10

The regulator’s initial role is to assess whether there are reasonable grounds
to suspect there has been or is a risk of serious detriment to tenants. The
regulator will not proactively monitor compliance with consumer standards.
The main sources of intelligence about potential cases of serious detriment
will be information provided by third parties. The Localism Act introduces the
concept of external referrals to the regulator. In considering whether to use
its powers in relation to consumer standards, the regulator is obliged to have
regard to information received from a number of authorities, representative
bodies and individuals that are specified in the legislation. These include the
housing ombudsman, recognised tenant panels, MPs, local authority
councillors, the Health and Safety Executive or a fire and rescue authority.

Additionally, the regulator may also consider relevant information it receives
directly, for example through whistleblowing or during the course of routine
regulatory activity in connection with its economic regulation remit. Such
information will be assessed in the same way as information received through
the statutory referral routes.

The regulator does not have a statutory mandate to deal with individual
complainants and cannot mediate in disputes between landlords and tenants.
The regulator has no locus in the contractual relationship between a provider
and its employees and cannot become involved in disputes between them or
in any other contractual disputes.

Providers have principal responsibility for dealing with, and being accountable
for, complaints about their service, and the Tenant Involvement and
Empowerment standard requires that they have clear and effective
mechanisms for responding to tenant complaints. A tenant with a complaint
against their landlord should raise it with their landlord in the first instance
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5.11

5.12

5.13

and, should the complaint remain unresolved consider contacting the relevant
Ombudsman via the route(s) available at that time. >’

The authorities to whom the regulator must have regard in assessing whether
to exercise its powers in relation to consumer matters include parties who
may be or could become involved in local complaints resolution processes.
Where the regulator receives a referral from one of these specified authorities
(or any other party), the regulator’s role will not be to seek redress for an
individual complainant. Rather, the regulator will assess whether, in its
judgement, the serious detriment test has been met in accordance with the
approach set out below.

Although the regulator will not become involved in the resolution of individual
complaints, it does not exclude the possibility that assessments of serious
detriment might originally stem from an individual tenant complaint which
indicated a more far-reaching problem causing harm or potential harm to
tenants.

Information can be referred to the regulator in a number of ways:

o Telephoning 0845 230 7000 to speak to the regulator’s Referrals and
Regulatory Enquiries Team
e Writing to:
Referrals and Regulatory Enquiries Team
The Social Housing Regulator
Fourth Floor
One Piccadilly Gardens
Manchester
M1 1RG
e Emailing: enquiries@tsa.gsi.gov.uk

Assessing serious detriment

5.14

5.15

The proposed approach is to assess serious detriment based on the
regulator’s opinion of the actual or potential impact on tenants, irrespective of
the nature of the issue that gives rise to the concern. This is in effect a test
based around an assessment of the degree of harm or potential harm that
may be caused to tenants by a breach of standards. In broad terms there are
two tests in the assessment: the first is whether the regulator has reasonable
grounds to suspect there is a failure that has led to serious detriment; and
the second is whether there is an identified risk of failure that would lead to
serious detriment.

In assessing whether there could be serious detriment, or reasonable grounds
to suspect this may be the case, the regulator will consider four questions.
They are:

%" The Localism Act changes the Ombudsman arrangements relevant to social housing. When brought
into force these provisions will mean that the Housing Ombudsman’s jurisdiction is expanded to include
complaints about local authority landlords. There will then be a single Ombudsman for social housing.
Arrangements for accessing this Ombudsman are set out in the Localism Act. Until the single housing
Ombudsman provisions are brought into force, council tenants must continue to refer complaints to the
Local Government Ombudsman, and tenants of other registered providers to the Housing Ombudsman.
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5.16

5.17

e Does the issue raised relate to a matter within the regulator's remit?

o If the issue raised were true, is it likely that there has been, or might
be, a breach of a consumer standard?

o If the issues raised were true would there be any impact on tenants
which would cause actual harm or potential harm?

o If the issues raised are true is the actual harm or potential harm likely
to be serious?

If the regulator is satisfied that there could be serious detriment, it will then
seek to determine whether this is the case through examining the evidence
and the nature and extent of the impact or potential impact on tenants. The
regulator’s consideration is likely to include, but not be limited to the
following questions:

e Is there reason to believe or evidence that a tenant or group of
tenants is at risk of imminent harm?

e If the issue raises a risk of serious detriment, how big is the risk and
how do we measure it?

e What is the quality of the evidence?

How recently did the incident complained of occur?

e Is the presenting issue the only problem or could other standards be
breached?

e Could there be indications of systemic failure against the standards?
Has the issue complained of happened before, and is the regulator
aware of a pattern?

e Are there indications that the provider may not be meeting the needs
of vulnerable tenants which might lead to serious harm?

e Is there evidence that the provider is operating in a discriminatory
way?

Irrespective of from where and how information is received, the regulator is
ultimately responsible and accountable for the decisions it takes. Therefore,
the regulator retains the right to conduct, or agree that the provider
commissions, appropriate investigations in order to determine whether there
is evidence of a breach of standard and serious detriment.

Intervention and enforcement in cases of serious detriment

5.18

5.19

The regulator’s consideration of these questions will inform its regulatory
response. In some cases, the regulator may need to intervene directly to
address the problem(s) identified. The regulator’'s approach to intervention
and enforcement and the specific implications in relation to the threshold for
serious detriment are set out in chapter six of this consultation document. The
regulator’s approach to the use of its regulatory, enforcement and general
powers is set out in separate guidance notes in Annex F of this consultation.

Where the regulator believes the serious detriment threshold has been
crossed in relation to consumer standards, or may be crossed if effective
remedial action is not taken, for private registered providers the regulator will
also assess the implications of the issue against the economic standards
(particularly the governance element of the Governance and Financial Viability
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5.20

5.21

5.22

5.23

5.24

standard) in accordance with its published approach. The regulator will
implement a strategy for investigating the issues, determining what
assurances on governance may be required of the provider’s board, and
whether any further regulatory action is required.

In the case of a serious detriment problem being identified in a local authority
housing service the regulator may still use relevant powers. The economic
standards do not apply to local authorities. Where investigation of a case of
serious detriment raises concerns about governance issues, as well as taking
any necessary action to deal with the presenting serious detriment problem, it
may also be necessary for the regulator to refer concerns about governance
to the authority’s monitoring officer and others where relevant, such as its
auditors, chief executive and lead councillor, and DCLG.

It is possible that other agencies or regulators will have responsibility for
dealing with the presenting issue. The (social housing) regulator may refer
the issue directly to the relevant authority if this has not already been done.
However, in such cases the regulator may also act in anticipation of, or at the
same time as, other agencies, with particular reference to implications for the
provider's governance that may arise from the problem.

The regulator will give reasons for its decisions to intervene or investigate, or
for not taking any action. Where a referral does not meet the criteria for
serious detriment, the regulator will advise the referring party of the
appropriate route to take. If the referral appears to the regulator to be a
misdirected complaint, it will advise the referring party of the options that
should be available to them. If the referring party has explored this route but
without a response, the regulator will signpost them to agencies that may be
able to provide appropriate advice.

As with the regulator’s existing procedures, for those cases that the regulator
decides to follow up, it will give the referring party an indication of its
anticipated timetable. The regulator will, in general terms, keep the referring
party informed of the action that is being taken and the outcomes.

Where the regulator makes a finding of serious detriment it will publish its
decision.

Examples of potential serious detriment

An actual or potential failure against the consumer standards will be assessed in
relation to the regulator’s opinion of the impact, or risk of impact, on the tenants of a
registered provider in order to determine whether it constitutes serious detriment.

In reaching this assessment, the regulator will require evidence of harm in particular,
but not exclusively, in relation to:

health and safety

loss of home

unlawful discrimination
loss of legal rights
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e financial loss

What follows is an illustration of how the impact of these issues might be reflected
under each of the consumer standards. This is not intended to be an exhaustive list
of issues, for the reasons set out above, but illustrative examples of the threshold
tests that the regulator might apply. Ultimately, this will be a matter of judgement by
the regulator, based on the evidence available and its published approach. It is also
possible that problems under one consumer standard may result in problems under
one or more of the other standards, indicating a systemic failure, and thus increasing
the likelihood of regulatory intervention.

Tenant Involvement and Empowerment standard

e failure to consult tenants on a substantial variation to how services are
provided, which has a material detrimental impact on, for example, the
condition of their homes, or the terms and the security of their tenancies

o failure to operate an effective complaints or scrutiny system, which results in
the risks of harm noted above not being addressed

Home standard

e provision and maintenance of accommodation, or failure to meet statutory
requirements, that endangers the health and safety of tenants. This would
include such issues as fire safety, asbestos, gas servicing, electrical testing
and legionella

o failure to provide an effective emergency repairs service which places the
health and safety of tenants at risk

Tenancy standard

e discrimination in the allocation of tenancies resulting in the unlawful denial of
the rights of groups of tenants or potential tenants

e Dbreach of tenancy terms resulting in actual or potential loss of home or an
unlawful denial of rights

Neighbourhood and Community standard

o failure to deal effectively with anti social behaviour affecting a large
proportion of tenants in a locality, or which could lead to the death of, or
serious harm to the physical or mental health of an individual tenant

o failure to manage the clearance and regeneration of an estate to the extent
that the security of remaining tenants is at risk, or the condition of their
housing places their health and safety at risk
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Consultation question 10:
Does the proposed approach to regulating the consumer standards seem reasonable,

taking into account the regulator’s future statutory duty to minimise interference and
the serious detriment test introduced in the Localism Act?
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6.1

Intervention and enforcement

The regulator expects providers to identify problems and take effective action
to resolve them. If a provider takes responsibility for self-improvement and
the regulator concludes that the provider has the capacity and capability to
respond to the problems, the regulator will work with the provider to achieve
the necessary corrective actions. However, in circumstances where self-
improvement has not succeeded, or where a provider is unable or unwilling
to respond positively, or where the regulator concludes that such an
approach is not appropriate, for example where urgent action is necessary or
there is an immediate and significant risk of serious detriment to a provider’s
tenants in relation to consumer matters, the regulator may need to consider
the use of its regulatory, enforcement and general powers.

Guidance on use of powers

6.2

6.3

This section sets out the regulator’s general approach to intervention and
enforcement and presents the high level objectives and principles that
underpin its approach to dealing with poor performance.

In March 2010 and June 2011, following statutory consultations, the regulator
published guidance on the use of the regulatory powers in chapter six, the
enforcement powers in chapter seven and the general powers in the 2008
Act. Some guidance needs to be updated as a result of the Localism Act, as
shown in Annex F of this consultation. Each guidance note sets out the scope
of the power, its applicability in relation to different types of provider, the
circumstances in which the power might be exercised and potential triggers
to its use. Each guidance note should be read in conjunction with the general
approach set out in this section.

Approach to use of powers

6.4

6.5

6.6

The Localism Act sets out the regulator’'s economic regulation objectives and
consumer regulation objectives. The standards are now classified as either
standards relating to economic matters or standards relating to consumer
matters.

The thresholds set for the use of regulatory and enforcement powers under
the economic standards are unchanged as the regulator can exercise those
powers where it suspects or has evidence of a failure against a standard or
where the provider has mismanaged its affairs. Additionally, the regulator may
exercise a regulatory power where there is a risk that if no action is taken by a
private provider or the regulator, the provider will fail to meet a standard.

The threshold for intervention by the regulator is made significantly higher in
relation to consumer standards by the introduction of the serious detriment
test. Failure to meet one or more of the consumer standards will not in itself
lead directly to a judgment of serious detriment by the regulator. However,
the regulator may consider whether evidence of failures on consumer
standards calls into question a provider’s capacity to meet the governance
requirements of the economic standards.
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6.7

6.8

6.9

6.10

6.11

The regulator’s approach to use of powers is underpinned by five key
components: the economic regulation objectives, the consumer regulation
objectives, the statutory duty to minimise interference, the standards and any
specific requirements set out in the 2008 Act as modified by the Localism Act.

The regulator may consider the use of its regulatory powers to

investigate where it suspects there may have been a failure to meet the
economic standards or that the affairs of a provider have been mismanaged.
Where there is a potential failure in relation to consumer standards, the
regulator may seek information in order to inform the serious detriment test.
It may be necessary to investigate where:

o there are reasonable grounds to suspect that the failure has resulted
in serious detriment to the provider’'s tenants or potential tenants, or

o there is a significant risk that a serious detriment will result if no
action is taken by the regulator, or

e there is a risk that if no action is taken by the provider or the
regulator, the provider will fail to meet a consumer standard

When such investigations have been completed, the regulator will consider
whether further action is necessary and, if it is, what action is most
appropriate to the particular circumstances of the case. This may include the
use of enforcement powers.

The regulator is not required to use its regulatory powers before exercising its
enforcement powers. However, the regulator’'s general approach will be to
apply the most appropriate and least intrusive power available taking into
account proportionality, the statutory duty to minimise interference and the
seriousness of the issue under consideration.

The regulator will keep the use of its powers under regular review, and may
decide to exercise them if the circumstances of the case make it necessary to
do so. The regulator may use its powers either singly or in combination
depending on the circumstances and issues of the case.

Principles underpinning the approach: what providers can expect

6.12

Providers can expect the regulator to apply the following principles in relation
to intervention and enforcement. The regulator:

e may consider any proposals for self-improvement made by the
provider before using its powers, but in cases where this is either not
appropriate, for example, where it is necessary to protect tenants
from immediate harm or to protect public funds, or has not been
successful, the regulator will consider how best to address the issue

e may adopt a graduated approach to the use of enforcement powers,
but given the high threshold for intervention in relation to consumer
standards, the materiality of the problem may mean the regulator
cannot do so. In these circumstances, the regulator will aim to use the
least intrusive powers that are appropriate, but the provider is likely to
be subject to one or more enforcement powers with little or no
advance warning
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6.13

¢ will have regard to the economic regulation and consumer regulation
objectives when considering any individual case and will seek to
balance the interests of the provider, its tenants, its key stakeholders
and the impact on public funds when responding to the circumstances
of each individual case

o will be proportionate and consistent in making judgements,
accountable for its actions, and transparent in relationships with the
provider, its tenants and other stakeholders, but there may be
occasions where the circumstances of the case will limit how
transparent the regulator can be with third parties

o will explain the grounds and give reasons for taking action, and will
usually give notice of any action - in some cases this is a requirement
of the 2008 Act - unless to do so would undermine the regulator’s
ability to act

o will assess the most appropriate course of action taking account of the
particular circumstances of the provider, the level of risk and the
potential impact associated with the provider, tailor the regulatory
engagement accordingly and always take action which is
commensurate with the materiality of the breach or failure

o will give careful consideration to any remedial strategies proposed by
the provider, including any relevant voluntary undertakings, and seek
to agree the way forward with the provider when it is prepared to
resolve the presenting issues and the regulator concludes that it has
the capacity, the capability and all the resources necessary to do so

o will take account of any significant changes in circumstances and
adapt the approach accordingly

The regulator may need to react and respond as a matter of urgency to
unanticipated and exceptional events that happen from time to time. In
circumstances where it is necessary and expedient to do so, the regulator
may adjust the intensity of its engagement with a provider, or exercise one or
more of its powers with little or no notice, particularly in circumstances where
giving notice would defeat the purpose of taking the proposed action or
where it is necessary to protect tenants from immediate harm or to protect
public funds.

How the regulator will engage with providers

6.14

The regulator wants to be transparent in its relationship with a provider when
considering the use of powers. The use of some powers requires the regulator
to follow detailed procedures which are specified in the 2008 Act and set out
in the relevant guidance notes. While the regulator will always follow the
procedures established in the 2008 Act, its approach must have regard to the
circumstances of the case, particularly where the regulator concludes that
urgent or immediate action is necessary and it has to use its powers with little
or no notice. As far as practicable, the regulator will apply the following
principles when considering the use of powers. The regulator:

o will have dialogue with the provider before, during and following the
process in accordance with the regulator’s usual approach to
regulatory engagement in order to protect tenants, social housing
assets and public funding. This includes informing a provider when the
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regulator is minded to use a power, explaining the issues and
concerns and giving the provider an opportunity to respond

o will give notice to a provider when proposing to use a power. The
regulator will explain the power and the issues or concerns that have
led to the possibility of using it

o will invite the provider to make representations in response to the
notice within a reasonable timescale, and to give the regulator any
information or comments, including any relevant voluntary
undertaking, it thinks might help make the decision about whether or
not to use the power

o will carefully consider any representations, information and
comments, including any relevant voluntary undertakings received
from the provider in coming to a decision about the action the
regulator intends to take

¢ will notify the provider of the decision and give reasons for making it

o will inform providers about the protocol that the regulator has
developed that allows a provider to appeal against decisions on the
use of some of our powers. Additionally, the guidance notes set out
details of those powers where statutory appeals processes are
specified in the 2008 Act

Factors that may lead to the use of powers

6.15

6.16

6.17

In broad terms, any decision will be based on:

e the seriousness of the failure or problem identified, including harm or
potential harm to tenants

e the urgency with which the problem or failure needs to be addressed

o the level of risk associated with the provider and the potential impact
of its failure

o the degree of assurance given by the provider to the regulator in
relation to action it is taking or will take to resolve the issue. The
regulator may take into account the provider’s history in dealing with
relevant issues

e the resources available to the provider to resolve the problems
proportionate use of resources that need to be applied to the
regulator’s regulatory engagement with the provider

In order to bring about improvements, the regulator may propose an action
plan setting out the key corrective actions it requires the provider to take and
the milestones and timetable in which they should be achieved. In such
circumstances, the regulator will work with the provider to agree how best to
implement the plan and will carefully consider any remedial plan submitted by
the provider, including any voluntary undertaking it offers. When the regulator
is satisfied that the key corrective actions have been completed it will notify
the provider. Given the high threshold for intervention in relation to the
consumer standards, the materiality of the problem is likely to provide
grounds for the regulator not to follow a self-improvement approach.

The regulator’s aims will always be underpinned by its economic regulation
and consumer regulation objectives and the standards. The regulator’s
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specific objectives may vary from case to case or change during the course of
a case, but broadly speaking it would want to:

address and resolve the presenting problems and any related or
contributory problems

maintain the financial viability of private providers and require the
provider to meet acceptable standards of organisational effectiveness
act as a catalyst for change within the provider and ensure that any
improvements in performance are sustained in the long term

protect public expenditure and guard against the misuse of public
funds

reassure lenders

protect the interests of tenants

protect the reputation of providers of social housing as a whole
address and seek to resolve any additional relevant and material
matters that come to light while a provider is subject to regulatory,
enforcement or general powers, particularly in relation to governance
issues

where necessary, co-ordinate the approach with other regulatory
bodies

Checks and balances on the use of our powers

6.18 There are a number of checks and balances which must be applied to the use
of powers.

Duty to minimise interference

6.19 The regulator has a duty under the 2008 Act as amended by the Localism Act
to exercise its functions in a way that minimises interference and (so far as is
possible) is proportionate, consistent, transparent and accountable. These
requirements overlay how the regulator carries out all its functions.

Regulators’ Compliance Code

6.20 The regulator must also comply with the Regulators’ Compliance Code®. The
code does not apply to the exercise by a regulator of any specific regulatory
function in individual cases.

Consideration before exercising a power

6.19

The regulator must consider some specific matters before exercising a power.
They are, in relation to all enforcement powers in chapter seven of the 2008

Act:

the desirability of a provider being free to choose how to provide
services and conduct business

the speed with which the failure or other problem needs to be
addressed

28 By virtue of the Legislative and Regulatory Reform (Regulatory functions) (Amendment) Order 2009.
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and, in relation to all regulatory powers in chapter six of the 2008 Act and in
relation to some specific enforcement powers in chapter seven of the 2008 Act:

o whether the failure or other problem is serious or trivial
o whether the failure or other problem is a recurrent or isolated incident

Details are set out in the relevant guidance notes on the use of each power.

Voluntary undertakings

6.20

6.21

6.22

6.23

A provider can give the regulator a voluntary undertaking in respect of any
matter concerning social housing®. The circumstances in which such a
voluntary undertaking can be given are widely drawn. For example, a provider
may offer a voluntary undertaking whilst subject to regulatory, enforcement
or general powers. In exercising some powers, the regulator must have
regard to any voluntary undertaking offered or given by a provider.

The regulator may take into account whether a sufficient voluntary
undertaking has been offered and honoured. In considering a voluntary
undertaking, the regulator will:

e assess whether or not the terms of a voluntary undertaking are
satisfactory, giving reasons for the decision

e monitor the provider’s progress towards meeting its voluntary
undertaking and assess whether the provider has honoured the
voluntary undertaking, giving reasons for the decision

Although giving a voluntary undertaking will always be a matter for the
provider, the regulator will respond in the event a provider asks whether a
voluntary undertaking would address matters that have necessitated
enhanced scrutiny by the regulator.

While the regulator must have regard to any voluntary undertaking offered or
given by a provider, there may be circumstances where the existence of a
voluntary undertaking may not prevent further enforcement activity. This
might include circumstances in which the regulator considers that the
voluntary undertaking is unsatisfactory or insufficient to resolve the problems
or where urgent or immediate action is necessary.

Consultation question 11:

Do the proposed principles underpinning the use of the regulator’s intervention and
enforcement powers, and the associated guidance notes for each power (in Annex F
of this consultation document) seem reasonable?

29 Section 125 of the 2008 Act.
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7.

7.1

7.2

7.3

Registration and deregistration

This section outlines the proposed registration and deregistration
arrangements from 1 April 2012. It is largely unchanged from the 2010
regulatory framework, except in respect of the regulator’s registration criteria.

The Localism Act does not amend the 2008 Act in respect of registration and
deregistration. However, the regulator has discretion over the registration
criteria it may set. The April 2010 criteria refer to the regulator assessing an
applicant’s plans for bringing about compliance with one of the consumer
standards, and regularly reviewing progress after registration. This approach
is no longer consistent with the regulator’s revised role in consumer protection
matters. The revised registration criteria are proposed in paragraphs 7.14-
7.18 and Figure 2 below.

The registration arrangements apply to non local authority applicants only,
since local authority providers are registered without the need to apply®.

The eligibility criteria and conditions for new entrants

7.4

7.5

7.6

7.7

Applicants eligible for registration will need to meet registration conditions
that reflect the 2008 Act. The regulator, consistent with its fundamental
objectives, wants to encourage increasing numbers of providers to register to
support an increased supply of social housing and to provide greater choice to
tenants.

Eligibility criteria

Applicants must:

e Dbe English bodies
e be, or intend to be, providers of social housing in England
o satisfy the criteria established by the regulator

To be an English body, applicants do not have to be any particular type or
status and could, for example, be a partnership. However, the regulator
requires that an applicant has a legal presence in England. This enables the
regulator to exercise any necessary statutory functions and similarly provides
tenants with the legal presence they will require. ‘Social housing’” means low-
cost rental or low-cost home ownership as defined in sections 68 to 77 of the
2008 Act; the meaning of ‘provider’ is defined in section 80 of the Act.

In considering an application from an intending provider, the regulator
requires a strongly evidenced business plan that clearly sets out the plan for
market entry (including any organisational changes) and demonstrates how
funding or land ownership will be secured to put the plan into action.
Evidence either of existing homes or land, or of financial provision for buying
or developing homes, provides assurance of the intent to provide social
housing. This is likely to be evidence of land ownership and planning

30 Any local authority that becomes a provider of social housing and is not already registered must
notify the regulator of this change in its position.
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permissions or loan or other financing arrangements. Once the regulator is
satisfied of the applicant’s intent, the applicant will be assessed in accordance
with the registration criteria established.

7.8 A pragmatic approach will be taken to assessing the ‘intention to provide’,
setting a timeframe to review the intending provider's position based on the
applicant’s business plan. At the point of review, if there appears to be no
prospect of the business plan coming to fruition the regulator will discuss
deregistration with the registered provider. This discussion may result in
either continuing consideration of the registered provider as an intending
provider, or the regulator’s decision that deregistration is appropriate as the
registered provider is no longer eligible for registration.

7.9  For all existing providers (RSLs) that automatically transferred to the register
on 1 April 2010, transitional provisions® put in place by the Government
mean that these providers will continue to be registered and regulated as if
they meet the requirements for registration in the 2008 Act, whether or not in
practice this is the case (for example as with a non-stock holding parent of a
social housing provider subsidiary).

7.10 For new applicants the requirement in the 2008 Act is that a registered
provider must be a ‘landlord’. Since April 2010, applications for registration
are considered from organisations including:

e subsidiary organisations of both non-profit and profit-making
organisations where the parent is not eligible for registration, and

o profit-making providers where the regulator needs to consider the
practical effect of the requirement in Section 194(2) of the 2008 Act that
allows standards to be set under this section only so far as they relate to
the provision of social housing

7.11 Where an application for registration is made, including one from an applicant
falling into either of these circumstances, the regulator expects to be satisfied
that the applicant can demonstrate its structure and governance
arrangements afford effective and enduring regulatory assurance. This may
involve agreeing with the regulator appropriate ring-fencing agreements,
which have been used in other sectors where the regulator regulates a
subsidiary or part of an entity. Such an applicant will not be registered unless
the regulator receives this assurance. The regulator’s requirements are set
out in the Governance and Financial Viability standard (1.4) and are not
therefore duplicated in the registration criteria.

7.12 The 2008 Act provides for the registration of landlords of social housing. An
ALMO or TMO that is not a landlord but a property manager does not meet
the eligibility conditions in the Act and so is not capable of registration.
However, ALMOs and TMOs that are themselves landlords are eligible for
registration, although there is no requirement for them to register unless it is
a condition of funding agreements with the HCA or the Greater London

3 Transitional arrangements in secondary legislation that supported the introduction of the 2008 Act in
April 2010.
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7.13

7.14

Authority (GLA) and they wish to remain as landlord of the property. Unlike

for a local authority, if an ALMO or TMO is registered they are subject to the
full range of economic and consumer regulatory standards in relation to the
social housing that they own.

Leqgislative basis

Once the regulator is satisfied that an applicant is eligible for registration, the
applicant will be assessed against any registration criteria set by the
regulator. The regulator must register any applicant that is eligible and meets
our registration criteria.

The regulator's registration criteria are based on:
e an applicant’s financial situation

e its constitution
e other arrangements for its management

Registration Criteria

7.15

7.16

7.17

7.18

7.19

7.20

Financial viability is an absolute requirement. The regulator expects all
applicants to demonstrate that they meet this part of the standard at the
point of registration and will continue to meet it over a period of time. An
applicant will not be registered if it is unable to satisfy the regulator of this.

The regulator will assess applicants against the governance requirements, but
will not always expect compliance with this standard at the point of
registration, accepting a reasonable path to compliance that will be subject to
regular review.

The governance assessment will also take into account the management
arrangements in place within an applicant’'s organisation, to see whether
these provide a reasonable indication of capacity to achieve compliance with
the other regulatory standards. The registration process will not directly
assess compliance with these other standards.

In judging what is a ‘reasonable path’, the regulator will take a risk-based
view on the level of compliance already achieved, the nature of the actions
needed to achieve compliance and the proposed timescale for completing
these actions. Following registration, a registered provider will be subject to
the regulatory approach published in the regulatory framework.

Non-profit making organisations are required to have within their objects:
e the provision of social housing
o not-for-profit status
e non-distribution of assets to members

There are no requirements in the registration criteria about the objects of

profit-making organisations as the regulator has no subsequent oversight of
changes to these objects.
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7.21

7.22

Other than on an organisation’s objects, the registration criteria are the same
for both non-profit and profit-making applicants. This is because the
standards are the same for all private registered providers.

Figure 2 sets out a summary of the registration criteria. The registration
criteria can be reviewed and, following consultation, adjusted at any time. We
plan to do this periodically.

Figure 2 The Registration Criteria

An applicant must meet the financial viability requirements within the
Governance and Financial Viability standard at the point of registration and
demonstrate it can sustain this on an ongoing basis

An applicant must meet, or demonstrate a reasonable path to meeting, the
governance requirements of the Governance and Financial Viability standard
An applicant must have in place management arrangements that enable it to
demonstrate the capacity to meet the other regulatory standards

A non-profit applicant must have within its objects the provision of social
housing, not-for-profit status and non-distribution of assets to members

Registration process

7.23

The registration process will be influenced by a number of objectives
including:

e a proportionate registration process, seen in the context of the size of
the social housing portfolio and risk profile of the potential entrant.
Size of portfolio could be in absolute terms and related to geographic
concentration

e when handling applications from, for example, large organisations,
such as an ALMO, that own only a limited number of social housing
properties, the regulator’'s assessment against the criteria will reflect
the risk profile of the applicant and its size in terms of the number of
social housing properties it has or intends to have, but the
assessments against the Governance and Financial Viability standard
will take account of the wider organisation within which these
properties rest

e where an organisation seeking grant funding from the HCA or GLA
indicates that it expects to retain ownership of the property when it is
let, the regulator maintains close liaison with the relevant investment
team during the registration process

¢ in the event of the creation of a new organisation out of an existing
registered provider, perhaps as a result of a merger, the regulator
takes a proportionate approach having regard to the knowledge it has
of the relevant registered provider(s).
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Deregistration criteria

7.24

7.25

7.26

7.27

7.28

7.29

There are a limited number of defined circumstances set out in the 2008 Act
that may lead to the compulsory deregistration by the regulator of a
registered provider (e.g. they have ceased to exist).

A registered provider can apply for voluntary deregistration on the grounds
that it:

e no longer is or intends to be a provider of social housing in England

e s subject to regulation by another authority whose control is likely to
be sufficient (such as, for example, the Charity Commission)

¢ meets any relevant criteria for deregistration set by the regulator

In considering an application for voluntary deregistration, the regulator
considers the following relevant criteria:

e the arrangements to ensure the continued protection of tenants
e the arrangements to ensure there is no misuse of public funds

In looking at the continued protection of tenants, the regulator:

e expects the registered provider to demonstrate ongoing financial
viability

e expects the registered provider to be achieving a satisfactory level of
performance

o takes into account any relevant regulatory or other controls that the
registered provider would continue to be subject to after
deregistration (including membership of the Housing Ombudsman
scheme)

e takes into account any representations made by tenants and any local
authority in whose area the registered provider lets housing

e takes into account the nature and scale of the social housing provision
of a registered provider

In considering arrangements for guarding against the misuse of public funds,
the regulator considers the amount of capital public funding outstanding and
any current or planned development for which the registered provider had
received or would receive public funding. Deregistered providers are still
subject to regulator consent rules for disposals unless the regulator has
already directed that any specified dwelling should cease to be social housing.
The regulator does not expect the power to ‘declassify’ social housing to be
widely used. Deregistered providers are also subject to any conditions
attached to the public funding imposed by the HCA (or the predecessor body,
the Housing Corporation).

Deregistered providers can apply again for registration at any time.

The register

7.30

The regulator must maintain a register of providers of social housing,
available for public inspection, that shows whether an organisation is profit-
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7.31

7.32

Fees

7.33

making or not. Some of the regulator’'s powers, for example consent on
changes to objects, relate only to non-profit registered providers so this is an
important distinction. Any registered and non-registrable charities are
designated as non-profit making. For other organisations registering after
April 2010, the 2008 Act requires the regulator to designate them as non-
profit making if:

e the organisation does not trade for profit or is prohibited by its
constitution from issuing capital with interest or dividend at a rate
exceeding that prescribed under section 1(1)(b) of the Housing
Associations Act 1985

e a purpose of the organisation is the provision or management of
housing

e any other purposes are connected with, or incidental to, the provision
of housing

If a new registered provider does not meet these requirements in the
regulator’s assessment then it will be designated profit making.

The Secretary of State can make regulations providing that a specified
purpose is or is not incidental to the provision of housing, but has indicated
that no such regulations will be issued in the medium term so the regulator
sets out how it will decide what is “connected with or incidental to the
provision of housing”. Permissible purposes were established prior to 1 April
2010 under Section 2(4) of the Housing Act 1996 and subsequent statutory
instruments. The regulator proposes to have regard to the list of permissible
purposes but will clarify over time the purposes it considers are connected
with or incidental to the provision of housing.

The 2008 Act makes provision for the regulator to charge fees to providers for
initial registration and/or continued registration. There are no plans to
introduce fees in April 2012.

Consultation question 12:

Does the proposed approach to registration and deregistration seem reasonable?
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Annex A — Summary of consultation questions

‘ Consultation questions

1: | Are these the right principles, in the context of changes brought about by the
Localism Act?
2: | Does the revised Governance and Financial Viability standard:

e Effectively take into account amendments required by the Localism Act?

e Give providers sufficient flexibility to run their businesses?

e Enable the regulator to provide adequate protection to taxpayers’
interests, and to maintain the confidence of lenders and stakeholders in
the regulator’s economic role?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?

3: | Does the revised Value for Money standard:

e Effectively take into account amendments required by the Localism Act?

e Give providers sufficient flexibility to run their businesses?

e Enable the regulator to provide adequate protection to taxpayers’
interests, and to maintain the confidence of lenders and stakeholders in
the regulator’s economic role?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?

4: | Does the revised Rent standard (and associated Rent Standard Guidance in
Annex E of this consultation document):

o Effectively take into account the Government’s direction to the regulator
and amendments required by the Localism Act?

e Give providers sufficient flexibility to run their businesses?

e Enable the regulator to provide adequate protection to taxpayers’
interests, and to maintain the confidence of lenders and stakeholders in
the regulator’s economic role?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?

5: | Does the revised Tenant Involvement and Empowerment standard:

e Effectively take into account the Government’s direction to the regulator
and amendments required by the Localism Act?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?
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Does the revised Home standard:

e Effectively take into account the Government’s direction to the regulator
and amendments required by the Localism Act?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?

Does the revised Tenancy standard:

e Effectively take into account the Government’s intended direction to the
regulator and amendments required by the Localism Act?

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?

Does the revised Neighbourhood and community standard:

e Express requirements of providers in a way that is clear, succinct and as
outcome focussed as possible?

Does the proposed approach to regulating the economic standards seem
reasonable, taking into account the regulator’s statutory objectives and future
duty to minimise interference?

10:

Does the proposed approach to regulating the consumer standards seem
reasonable, taking into account the regulator’s future statutory duty to
minimise interference and the serious detriment test introduced in the Localism
Act?

11:

Do the proposed principles underpinning the use of the regulator’s intervention
and enforcement powers, and the associated guidance notes for each power
(in Annex F of this consultation document) seem reasonable?

12:

Does the proposed approach to registration and deregistration seem
reasonable?
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Annex B:
List of statutory consultees and members of TSA’s
Sounding Board and Advisory Panels

Statutory consultees

The 2008 Act requires the regulator to consult with the following statutory
organisations in the development of the regulatory framework:

The Secretary of State, Communities and Local Government
The Homes and Communities Agency

The Audit Commission

The Charity Commission

In addition, in anticipation of commencement of amendments in the Localism Act:
e Greater London Authority®

Considered for the purposes of this consultation by the TSA to represent the
interests of registered providers:

e National Housing Federation
e Local Government Group

Considered for the purposes of this consultation by the TSA to represent the
interests of secured creditors of registered providers:

e Council of Mortgage Lenders

Considered for the purposes of this consultation by the TSA to represent the
interests of tenants of social housing:

¢ Tenants and Residents Organisation of England (TAROE)
e Tenant Participation Advisory Services (TPAS)

Considered for the purposes of this consultation by the TSA to represent the
interests of local housing authorities:

e Local Government Group
e London Councils

The intention is that this consultation is much wider than solely with these bodies, as
is described in the Consultation Statement for this document.

32 Under the Localism Act, the GLA will become a designated statutory consultee. Also, the HCA is
removed from the named list (ref. section 196 Housing and Regeneration Act 2008) as a logical
consequence of the regulator’s institutional change. Since this consultation takes place in a transition
period before commencement of the Localism Act, the view has been taken to consider both these
bodies as having similar statutory consultee status.
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TSA’s Sounding Board and Advisory Panels

To widen consultation throughout the sector for the revised regulatory approach, we
have set up a sounding board comprising key stakeholders, which includes:

Tenants and Residents Organisations of England (TAROE), the national umbrella
body for tenant and resident groups

Tenants Participation Advisory Service (TPAS), the national organisation which
works to empower tenants of social housing

Local Government Group (LGG), representing local authorities

National Housing Federation (NHF), representing housing associations

National Federation of ALMOs (NFA), representing ALMOs

Council of Mortgage Lenders (CML), representing those who lend to providers
Chartered Institute of Housing (CIH), representing professionals from across the
housing sector

The Charity Commission, the regulator of charities in England and Wales
Department for Communities and Local Government (DCLG), sponsoring
Government department for the social housing regulator

Audit Commission, responsible for assessing local authority performance and
inspecting housing services

Homes and Communities Agency (HCA), the national housing and regeneration
agency that provides funding for building social housing and improving the
physical and social environment

Greater London Authority, reflecting the statutory role of the Mayor in relation to
housing under the GLA Act 2007, and changes in the Localism Act that will
devolve further powers to the Mayor in relation to housing

We have also set up three further panels, one comprised of tenants, one of providers
and one of advisory organisations to the social housing sector. These panels have
provided, and will continue to provide, a valuable source of information and feedback
throughout the development of the revised regulatory framework.
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Annex C: Assessment of impacts

1.

The regulator is committed to ongoing consideration of the impacts of its
regulatory framework on the sector it regulates and on equality and diversity.
This work will support the regulator in complying with its forthcoming duty to
minimise interference and in complying with its public sector equalities duty.

The regulator’s assessment of impacts should only focus on issues where:

e the regulatory framework is changing, and
o where the regulator has discretion on changes being made; and
e the changes are likely to have material impacts

In applying the criteria above the regulator’s view is that the two areas where
more detailed assessment of impacts is required are in relation to:

e the way in which the proposed approach to value for money
regulation is implemented for regulatory impacts

e the way in which the serious detriment test is implemented for
equality and diversity impacts

The regulator takes the view that it has limited discretion over the level at
which it will intervene on consumer matters as a result of the serious
detriment test and the focus of its equality and diversity impacts work will be
on operational procedures.

Since most of the impacts we propose to assess relate to detailed operational
matters, we intend to publish impact assessments once operational
procedures are settled. This will of necessity be after the outcomes of this
consultation are known as operational procedures must follow the final
decisions on the regulatory framework.

Many of the changes proposed in this consultation document implement
government policy, where the regulator has limited discretion. These changes
were subject to impact assessment at the time when policy was being
formulated. The Government’s impact assessments can be found on the
DCLG web site.
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Annex D - Summary of key terms
The following provides a summary of the main terms used in this document:

. The 2008 Act — the Housing and Regeneration Act 2008. This established the
Tenant Services Authority (TSA) (formally known as the Office for Tenants
and Social Landlords) responsible for social housing regulation, and the
Homes and Communities Agency (HCA) responsible for public investment in
housing and regeneration

. The Localism Act. The Localism Bill received Royal Assent on 15 November
2011. This legislation, when commenced, significantly amends parts of the
2008 Act in relation to the objectives and certain powers of the social housing
regulator. It implements, as approved by Parliament, the recommendations
made in the Government’s October 2010 Review of Social Housing Regulation

. The Regulator for Social Housing in England (the regulator) - currently, this is
the TSA. Under the Localism Act, responsibility for social housing regulation
will pass to a new statutory regulatory committee within the HCA from 1 April
2012

. Social housing — this includes low-cost rented housing, low-cost home
ownership and “legacy” stock owned by social landlords that were registered
prior to 1 April 2010 (social housing is defined in sections 68 to 77 of the
2008 Act)®

. Tenant — a resident in social housing, whose provider could be a local
authority, housing association or any other registered provider. In this
consultation paper, this term does not include leaseholders®

. Provider — this means a registered provider within the definition in the 2008
Act. All providers registered with the TSA as of 31 March 2012 will continue
to be registered as providers with the regulator after 1 April 2012. This
includes existing registered local authority landlords and private registered
providers (such as not-for-profit housing associations and for-profit bodies)

o ALMO - an Arm’s-Length Management Organisation established by local
authorities as management agents of their stock. ALMOs that own stock and
are already registered under the 2008 Act will continue to be registered with
the regulator. Those who do not own stock will not be registered and hence
will not be the legal entity responsible for meeting the standards (it will apply
to the sponsoring local authority). The same principle applies to Tenant
Management Organisations (TMOs)

33 Section 68 of the 2008 Act results in some leasehold properties being included within the legal
definition of ‘social housing’. These are mainly shared ownership properties. It also includes (1) some
“legacy” housing stock - those RSL properties where grant (including as defined in section 77(3) of the
Act) has been paid and where the leaseholder owns 100% of the equity in their dwelling or (2) it is
owned under equity percentage arrangements. None of the standards under section 193 apply to these
two groups; nor does the Rent standard. They are called “100% ownership leaseholders” for the
purpose of this document.
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Our offices

Maple House
149 Tottenham Court Road
London WA1T 7BN

Fourth Floor
One Piccadilly Gardens
Manchester M1 1RG

For the Referrals & Regulatory Enquiries Team, contact us at:
Tel: 0845 230 7000

Fax: 0113 233 7101

Email: enquiries@tsa.gsi.gov.uk

www.tenantservicesauthority.org
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A revised regulatory framework for social housing in England from
April 2012 A statutory consultation

This consultation document sets out proposals for a revised regulatory framework to take effect from
1 April 2012. It sets out key information about the issues being consulted on, what effects we think any
proposals or changes could have, who we are asking for views, and when and how to respond.

Corporate member of
L%%ngcl)\l%AL Plain English Campaign

REGULATOR Committed to clearer communication.
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Draft Regulations laid before Parliament under section 172(2) of the Housing Act 1996, for
approval by resolution of each House of Parliament.

DRAFT STATUTORY INSTRUMENTS

2012 No.
HOUSING, ENGLAND

The Housing Act 1996 (Additional Preference for Former
Armed Forces Personnel) (England) Regulations 2012

Made - - - - XXXX

Coming into force - - XXXX

The Secretary of State makes the following Regulations in exercise of the powers conferred by
sections 167(3) and 166A(7) of the Housing Act 1996(a):

In accordance with section 172(2) of the Housing Act 1996 a draft of this instrument has been laid
before and approved by a resolution of each House of Parliament.

Citation and commencement

1.—(1) These Regulations may be cited as the Housing Act 1996 (Additional Preference for
Former Armed Forces Personnel) (England) Regulations 2012.

(2) Regulation 2 comes into force on the day after the day on which these Regulations are made.

(3) Regulation 3 comes into force on the day on which section 147(4) of the Localism Act 2011
comes fully into force.

Amendment of section 167(2) of the Housing Act 1996
2. At the end of section 167(2) of the Housing Act 1996 (allocation in accordance with
allocation scheme) insert —

“In the case of a local housing authority in England the scheme must be framed so as to give
additional preference to a person within this subsection who —

(@) formerly served in the regular forces as defined in section 374 of the Armed Forces Act
2006(b), and

(b) is a person with urgent housing needs.”

Amendment of section 166A(3) of the Housing Act 1996

3. At the end of section 166A(3) of the Housing Act 1996 (allocation in accordance with
allocation scheme: England) insert —

(a) 1996 c.52
(b) 2006 c.52





“The scheme must be framed so as to give additional preference to a person within this
subsection who —

(a) formerly served in the regular forces as defined in section 374 of the Armed Forces Act
2006, and

(b) is a person with urgent housing needs.”

Name
Address Parliamentary Under Secretary of State
Date Department

EXPLANATORY NOTE

(This note is not part of the Regulations)
These Regulations amend sections 167(2) and 166A(3) of the Housing Act 1996.

Section 167 of the Housing Act 1996 provides that local housing authorities must have an
allocation scheme for determining priorities and as to the procedure to be followed in allocating
housing accommaodation. The scheme must be framed so as to give reasonable preference to any
applicant that falls within the statutory reasonable preference categories in subsection 167(2).
Local housing authorities may frame their scheme so as to give additional preference to particular
descriptions of people who fall within the reasonable preference categories and who have urgent
housing needs. Under subsection 167(3) the Secretary of State has the power to specify further
descriptions of people to whom preference is to be given as mentioned in subsection (2) or to
amend or repeal any part of subsection (2).

Regulation 2 amends section 167(2) so that local housing authorities in England must frame their
allocation scheme to give additional preference to persons who formerly served in the regular
forces, who fall within the reasonable preference categories and who have urgent housing needs.

The Localism Act 2011 will amend section 167 of the Housing Act 1996 so that it applies to
Wales only and will insert section 166A which will apply to England only. Section 166A will
make the same provision as section 167 in requiring local housing authorities to have an allocation
scheme and framing it so as to give reasonable preference to any applicant within the statutory
reasonable preference categories in subsection 166A(3).

Regulation 3 will amend section 166A(3) to make the same provision for additional preference as
in s167(2)
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Ministerial foreword

Social housing is of enormous importance - for the millions who live in it now, and for
the many more who look to social housing to provide the support they need to live safe,
healthy and prosperous lives.

The Localism Act makes fundamental changes to the social housing system which will
make the system fairer, striking a proper balance between the needs of new and
existing tenants.

Currently, many are trapped by their housing — lacking incentives to work, and often
unable to move even if they want to. Our reforms will enable councils and social
landlords to make social housing a springboard to success.

But it's important that councils and social landlords seize the opportunity which these
changes offer to make the best use of this precious resource, so that more people
benefit from a social home when they need it and for as long as they need it. This draft
guidance points councils to the new and existing flexibilities within the allocation
legislation which allow them to tailor local services to real local needs.

The guidance makes clear that we expect social homes to go to people who genuinely
need them, such as hard working families and ex-Servicemen and women, and not to
those who do not — such as people who already own a home that is suitable for them to
use.

It encourages councils to adopt a modern measure of overcrowding — so families in
crowded housing will find it easier to move into more suitably sized homes. It
encourages councils to prioritise tenants who want to downsize, helping those whose
children have fled the nest to move to smaller, more manageable properties.

| know that several councils are already starting to introduce a new flexible approach to
allocations — prioritising those who show responsibility by making an effort to find work.
This guidance will help others follow suit. And it will help councils reward those who
contribute in other ways, such as people who are looking to adopt or foster a child in
need of a stable, loving family.

Through the Military Covenant, the Government has made clear its responsibility to
support our Armed Forces in return for the important contribution they make to the
country. That is why, alongside the guidance, we are consulting on new regulations
which will bring an end to the unfair treatment of Service families in need of a social
home - ensuring they get the priority for social housing they deserve, and that those
who have to move from base-to-base do not lose their qualification rights.
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This new draft guidance and the draft Armed Forces regulations are an important part of
the Government’s commitment to make the social housing system more flexible and
responsive, to get the best out of our four million social homes, and to make the system
fairer for all. | look forward to receiving your views.

Rt Hon Grant Shapps, MP





The consultation process and how to respond

Scope of the consultation

Topic of this
consultation:

Proposed new statutory guidance to local housing authorities
on the allocation of social housing; and proposed regulations
designed to improve access to social housing for former and
serving Armed Forces personnel.

Scope of this
consultation:

The consultation seeks views on the content of the new
guidance and desirability and practicability of the proposed
changes in the regulations.

Geographical
scope:

England.

Impact
Assessment:

A cost benefit analysis of the guidance has been carried out
and is published alongside this document.

Basic Information

To:

This consultation is aimed primarily at local authorities. Housing
associations, social housing tenants and waiting list applicants,
as well as voluntary and community organisations representing
tenants and applicants are also expected to have an interest.

Body/bodies
responsible for

the consultation:

Department for Communities and Local Government

Duration:

5 January 2012 to 5 pm on 30 March 2012

Enquiries:

Please contact Frances Walker:
frances.walker@communities.gsi.gov.uk

0303 444 3655

How to respond:

By email to: housingreform@communities.gsi.gov.uk
Or by post to:

Frances Walker

Department for Communities and Local Government
Zone 1/J9, Eland House






Bressenden Place

London
SW1E 5DU
Additional ways | Not applicable
to become
involved:
After the The Government will take into account the responses to this

consultation:

consultation when finalising the guidance and taking forward
the regulations

Compliance with
the Code of
Practice on
Consultation:

The consultation complies with the Code






Chapter 1
Scope of guidance and definition of an allocation

1.1 The Secretary of State is issuing this guidance to local housing authorities (referred
to in this guidance as ‘housing authorities’) in England under s.169 of the Housing Act
1996 (‘the 1996 Act’). Housing authorities are required to have regard to this guidance
in exercising their functions under Part 6 of the 1996 Act (‘Part 6°). In so far as this
guidance comments on the law, it can only reflect the Department's understanding at
the time of issue. Housing authorities will still need to keep up to date on any
developments in the law in these areas.

1.2 This guidance replaces the following:

e Code of guidance on the allocation of accommodation, issued November 2002
e Code of guidance on choice based lettings, issued August 2008
e Circular 04/2009: Housing allocations — members of the Armed Forces

e Fair and flexible: statutory guidance on social housing allocations, issued
December 2009

1.3 This guidance is specifically for housing authority Members and staff. It is also of
direct relevance to Private Registered Providers. Private Registered Providers have a
duty under s.170 of the 1996 Act to cooperate with housing authorities to such extent as
is reasonable in the circumstances in offering accommodation to people with priority
under the housing authority’s allocation scheme.

Definition of an ‘allocation’

1.4 For the purposes of Part 6, the allocation of housing by a housing authority is
defined in s.159(2) as:

e selecting a person to be a secure or introductory tenant of housing
accommodation held by them (ie by that authority);

e nominating a person to be a secure or introductory tenant of housing
accommodation held by another person (ie by another housing authority); or

e nominating a person to be an assured tenant of housing accommodation held by
a Private Registered Provider (or Registered Social Landlord in Wales).

1.5 The term ‘assured tenant’ includes a person with an assured shorthold tenancy (as





well as a full assured tenancy) and includes Affordable Rent properties’. ‘Secure tenant’
incluczles a person with a flexible tenancy granted under s.107A of the Housing Act
1985°.

Allocations to existing tenants
1.6 Provisions in relation to existing tenants are contained in s.159(4A) and (4B).

1.7 Under s.159(4A) and (4B), the provisions of Part 6 do not apply in relation to an
allocation of accommodation by a housing authority to an existing tenant of a housing
authority or a Private Registered Provider unless:

e the allocation involves a transfer
¢ the transfer is made at the tenant’s request, and

e the housing authority is satisfied that the tenant has reasonable preference for an
allocation.

Accordingly, social housing tenants applying to the housing authority for a transfer and
who are considered by the authority to have reasonable preference for an allocation
must be treated on the same basis as new applicants in accordance with the
requirements of s.166A(3) (see chapter 4 for guidance on the application of s.166A).

1.8 Transfers at the tenant’s request, where the authority is satisfied that the tenant
does not have reasonable preference, do not fall within Part 6. As a result, housing
authorities may set their own transfer policies in relation to these tenants. Housing
authorities should consider carefully how to make the best use of this flexibility.
Providing social housing tenants with greater opportunities to move within the social
sector can help to promote social and economic mobility, as well as meeting individual
tenants’ specific needs and aspirations. It can also help make the best use of social
housing stock.

1.9 Authorities may want to consider the importance of giving existing social tenants
who are under-occupying their accommodation appropriate priority for a transfer. This
will be important in the light of measures in the Welfare Reform [Bill 2011] which,
subject to Parliamentary approval, will reduce Housing Benefit entitlement for working
age tenants in the social rented sector who are under-occupying their property (as
measured in accordance with the Local Housing Allowance size criteria) from April

! Rented housing let by Private Registered Providers to households who are eligible for social rented housing.
Affordable Rent is not subject to the national rent regime but is subject to other rent controls that require a rent
(including service charges, where applicable) of no more than 80% of the local market rent.

2 Inserted by s.154 of the Localism Act 2011.





2013. Ensuring that under-occupiers are given sufficient priority for a transfer will make
it easier for tenants to downsize to more suitably sized accommodation, and help
authorities to tackle overcrowding in their area. Authorities may also wish to consider
whether there are other provisions in their transfer policy which might make it more
difficult for under-occupiers to move, such as a prohibition against tenants transferring
where they have accrued minor rent arrears, and the scope for removing or revising
these in relation to under-occupiers.

Consultation Questions:

1. Does your allocation scheme/transfer policy already provide for
social tenants who are under-occupying to be given priority?

2. Do you intend to revise your allocation scheme in order to make it
easier for under-occupying social tenants to downsize to more
appropriately sized accommodation?

3. If so, what changes will you be considering?

1.10 Transfers that the housing authority initiates for management purposes do not fall
within Part 6. These would include a temporary decant to allow repairs to a property to
be carried out.

1.11 The renewal of a flexible tenancy in the same property also does not fall within Part
6; neither do mutual exchanges between existing tenants, including exchanges between
secure and assured tenants and those with flexible tenancies (under s.107A of the
Housing Act 1985). See annex 1 for a full list of exemptions.





Chapter 2

Overview of the amendments to Part 6 made by
the Localism Act 2011

2.1 The Localism Act 2011 introduces significant amendments to Part 6. The main
policy objectives behind these amendments are:

e to enable housing authorities to better manage their housing waiting lists by
giving them the power to determine which applicants do or do not qualify for an
allocation of social housing within their district. Housing authorities will be able to
operate a more focused waiting list which better reflects local circumstances and
can be understood more readily by local people. It will also be easier for housing
authorities to manage unrealistic expectations by excluding people who have
little or no prospect of being allocated accommodation

e to make it easier for existing social tenants to move by removing the constraints
of Part 6 from those social tenants who apply to the housing authority for a
transfer, unless they have reasonable preference. As a result, housing
authorities will be able to strike an appropriate balance between meeting the
needs of existing tenants and new applicants for social housing, while making
best use of their stock. Part 6 continues to apply to transferring tenants with
reasonable preference, ensuring they continue to receive priority under the
housing authority’s allocation scheme

e to maintain the protection provided by the statutory reasonable preference
criteria — which ensure that the priority for social housing goes to those in the
greatest need

2.2 The detailed changes to Part 6 contained in the Localism Act 2011 are set out in the
following paragraphs.

2.3 Under s.159, housing authorities are obliged to comply with the provisions of Part 6
in the allocation of introductory and secure tenancies in their own or another housing
authority’s stock and the nomination of applicants to assured tenancies in Private
Registered Providers’ stock. Secure tenancies now include new flexible tenancies
(s.107A of the Housing Act 1985). The term ‘allocation’ applies to a transfer at the
request of an existing secure, introductory or assured tenant, but only where the
housing authority is satisfied that he or she has ‘reasonable preference’ for an
allocation. Existing secure, introductory and assured tenants seeking a transfer who
are not considered to have reasonable preference are outside the scope of Part 6. (The
provisions in s.159(5) which bring all transferring tenants within the allocation rules
continue to apply to allocations by authorities in Wales.)
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2.4 New s.160ZA replaces s.160A in relation to allocations by housing authorities in
England. Section 160A continues to apply to allocations by housing authorities in
Wales.

2.5 Social housing may only be allocated to ‘qualifying persons’ and housing authorities
in England are given the power to determine what classes of persons are or are not
qualified to be allocated housing (s.160ZA(6) and (7)). These are new requirements
and are in addition to the provisions on eligibility in respect of persons from abroad
(s.160ZA(2) and (4)) which continue to be set centrally. The power for a housing
authority to decide that an applicant is to be treated as ineligible by reason of
unacceptable behaviour serious enough to make him unsuitable to be a tenant is
redundant and has therefore been repealed (in relation to England). The power is no
longer required, as housing authorities may set their own qualification criteria, including
(but not limited to) disqualifying people who are guilty of serious unacceptable
behaviour.

2.6 New s.166A requires housing authorities in England to allocate accommodation in
accordance with a scheme which must be framed to ensure that certain categories of
applicants are given reasonable preference for an allocation of social housing. With
certain exceptions, s.166A replicates the provisions in s.167 which continues to apply to
allocations by housing authorities in Wales. Section 166A(9) includes a new
requirement for an allocation scheme to give a right to review a decision on qualification
in s.160AZ(9), and to be informed of the decision on the review and the grounds for it.
This is in addition to the existing right to review a decision on eligibility. Section
166A(12) is also new and provides that housing authorities must have regard to their
homelessness and tenancy strategies when framing their allocation scheme.

2.7 The provisions in s.167 which allow for no preference to be given to a person guilty
of serious unacceptable behaviour (s.167(2B) — (2D)) are not reproduced in s.166A.
This is consequent on the decision to omit the unacceptable behaviour provisions from
new s.160ZA. However, the power to take behaviour — whether good or poor - into
account in determining priorities between people in the reasonable preference
categories remains (new s.166A(5)(b)).

2.8 The requirement for an allocation scheme to contain a statement of the authority’s
policy on offering a choice of accommodation or the opportunity to express preferences
about their accommodation is retained (s.166A(2)). However, the requirement to
provide a copy of this statement to people to whom they owe a homelessness duty
(under s.193(3A) or s.195(3A) of the 1996 Act) is repealed®. This is because, following
the changes to the main homelessness duty made by the Localism Act 2011, there can
no longer be a presumption that the homelessness duty will be brought to an end in
most cases with an allocation under Part 6.

® Repealed by 5.148(2) and 5.149(3) of the Localism Act 2011.
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Chapter 3
Eligibility and qualification

3.1 Housing authorities must consider all applications for social housing that are made
in accordance with the procedural requirements of the authority’s allocation scheme
(s.166(3)). In considering applications, authorities must ascertain:

e if an applicant is eligible for an allocation of accommodation, and
e if he or she qualifies for an allocation of accommodation.

3.2 The provisions concerning eligibility and qualification for an allocation of
accommodation are contained in s.160ZA. (Section 160A continues to apply to an
allocation of accommodation by local authorities in Wales.)

Eligibility

3.3 An applicant may be ineligible for an allocation of accommodation under s.160ZA(2)
or (4).

3.4 Authorities are advised to consider an applicant’s eligibility at the time of the initial
application and again when considering making an allocation to him or her, particularly
where a substantial amount of time has elapsed since the original application.

Joint Tenancies

3.5 Under s.160ZA (1)(b), a housing authority must not grant a joint tenancy to two or
more people if any one of them is a person from abroad who is ineligible. However,
where two or more people apply and one of them is eligible, the authority may grant a
tenancy to the person who is eligible. In addition, while ineligible family members must
not be granted a tenancy, they may be taken into account in determining the size of
accommodation which is to be allocated.

Existing Tenants

3.6 The provisions relating to the eligibility of persons from abroad do not affect the
eligibility of an applicant who is already a secure or introductory tenant or an assured
tenant of a Private Registered Provider. Most housing authority tenants and tenants of
Private Registered Providers (and Registered Social Landlords in Wales) who apply to a
local authority for a transfer fall outside the scope of the allocation legislation
(s.159(4A)); while transferring tenants who are considered to have reasonable
preference for an allocation are specifically exempted from the eligibility provisions by
virtue of s.160ZA(5).
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Persons from abroad

3.7 A person will not be eligible for an allocation of accommodation under Part 6 if he or
she is a person from abroad who is ineligible for an allocation under s.160ZA of the
1996 Act. There are two categories for the purposes of s.160ZA:

(i) a person subject to immigration control - such a person is not eligible for an
allocation of accommodation unless he or she comes within a class prescribed in
regulations made by the Secretary of State (s.160ZA(2)), and

(i) a person from abroad other than a person subject to immigration control - the
Secretary of State may make regulations to provide for other descriptions of persons
from abroad who, although they are not subject to immigration control, are to be treated
as ineligible for an allocation of accommodation (s.160ZA(4)).

3.8 The regulations that set out which classes of persons from abroad are eligible or
ineligible for an allocation are the Allocation of Housing and Homelessness (Eligibility)
(England) Regulations 2006 (S| 2006 No.1294) (’the Eligibility Regulations’).

Persons subject to immigration control

3.9 The term ‘person subject to immigration control’ is defined in s.13(2) of the Asylum
and Immigration Act 1996 as a person who under the Immigration Act 1971 requires
leave to enter or remain in the United Kingdom (whether or not such leave has been
given).

3.10 Only the following categories of persons do not require leave to enter or remain in
the UK:

(i) British citizens
(i) certain Commonwealth citizens with a right of abode in the UK

(iii) citizens of an EEA country (EEA nationals™), and their family members, who
have a right to reside in the UK that derives from EU law. The question of
whether an EEA national (or family member) has a particular right to reside in the
UK (or in another Member State) will depend on the circumstances, particularly
the economic status of the EEA national (e.g. whether he or she is a worker, self-
employed, a student, or economically inactive)

(iv) persons who are exempt from immigration control under the Immigration
Acts, including diplomats and their family members based in the UK, and some
military personnel.

3.11 Any person who does not fall within one of the four categories in paragraph 3.10

will be a person subject to immigration control and will be ineligible for an allocation of
accommodation unless they fall within a class of persons prescribed by regulation 3 of
the Eligibility Regulations (see paragraph 3.13 below).

* European Economic Area nationals are nationals of any EU member state (except the UK), and nationals of Iceland,
Norway, Liechtenstein and Switzerland.
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3.12 If there is any uncertainty about an applicant’s immigration status, housing
authorities are recommended to contact the UK Border Agency using the procedures
set out in annex 7.

Persons subject to immigration control who are eligible for an allocation of
accommodation

3.13 Regulation 3 of the Eligibility Regulations provides that the following classes of
persons subject to immigration control are eligible for an allocation of accommodation:

i) a person granted refugee status: persons granted refugee status are granted 5
years' limited leave to remain in the UK.

ii) a person granted exceptional leave to enter or remain in the UK without
condition that they and any dependants should make no recourse to public funds:
this status is granted for a limited period where there are compelling
humanitarian and/or compassionate circumstances for allowing them to stay.
However, if leave was granted on condition that the applicant and any
dependants should not be a charge on public funds, the applicant will not be
eligible for an allocation of accommodation. Exceptional leave to remain (which
is granted at the Secretary of State's discretion outside the Immigration Rules)
now takes the form of 'discretionary leave’.

iii) a person with current leave to enter or remain in the UK with no condition or
limitation, and who is habitually resident in the UK, the Channel Islands, the Isle
of Man or the Republic of Ireland (the Common Travel Area): such a person will
have indefinite leave to enter (ILE) or remain (ILR) and will be regarded as
having settled status. However, where ILE or ILR status was granted as a result
of an undertaking that a sponsor would be responsible for the applicant’s
maintenance and accommodation, the person must have been resident in the
Common Travel Area for five years since the date of entry - or the date of the
sponsorship undertaking, whichever is later - for the applicant to be eligible.
Where all sponsors have died within the first five years, the applicant will be
eligible for an allocation of accommodation.

iv) a person who has humanitarian protection granted under the Immigration
Rules®: humanitarian protection is a form of leave granted to persons who do not
qualify for refugee status but who would face a real risk of suffering serious harm
if returned to their state of origin (see paragraphs 339C-344C of the Immigration
Rules (HC 395)).

Other persons from abroad who may be ineligible for an allocation

3.14 By virtue of regulation 4 of the Eligibility Regulations, a person who is not subject

5
Inserted by the Allocation of Housing and Homelessness (Miscellaneous Provisions) (England) Regulations 2006
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to immigration control and who falls within one of the following descriptions is to be
treated as a person from abroad who is ineligible for an allocation of accommodation:

(i) a person who is not habitually resident in the Common Travel Area (subject to
certain exceptions - see paragraph 3.16 below)

(ii) a person whose only right to reside in the UK is derived from his status as a
jobseeker (or his status as the family member of a jobseeker). For this purpose,
‘jobseeker’ has the same meaning as for the purpose of regulation 6(1)(a) of the
Immigration (European Economic Area) Regulations 2006 (SI 2006/1003) ('the
EEA Regulations’)

(iif) a person whose only right to reside in the UK is an initial right to reside for a
period not exceeding three months under regulation 13 of the EEA Regulations

(iv) a person whose only right to reside in the Common Travel Area is a right
equivalent to one of the rights mentioned in (ii) or (iii) above and which is derived
from EU Treaty rights.

3.15 See annex 3 for guidance on rights to reside in the UK derived from EU law.

Persons exempted from the requirement to be habitually resident

3.16 Certain persons from abroad are eligible for an allocation of accommodation even
though they are not habitually resident in the Common Travel Area. Such a person is
eligible for an allocation even if not habitually resident, if he or she is:

a) an EEA national who is in the UK as a worker (which has the same meaning
as it does for the purposes of regulation 6(1) of the EEA Regulations)

b) an EEA national who is in the UK as a self-employed person (which has the
same meaning as in regulation 6(1) of the EEA Regulations)

c) a person who is treated as a worker for the purposes of regulation 6(1) of the
EEA Regulations, pursuant to the Accession (Immigration and Worker
Authorisation) Regulations 2006 (ie nationals of Bulgaria and Romania who are
required to be authorised by the Home Office to work until they have accrued 12
months uninterrupted authorised work)®

d) a person who is a family member of a person referred to in (a) to (c) above,

e) a person with a right to reside permanently in the UK by virtue of regulation
15(c), (d) or (e) of the EEA Regulations

f) a person who left Montserrat after 1 November 1995 because of the effect of
volcanic activity there

g) a person who is in the UK as a result of his deportation, expulsion or other
removal by compulsion of law from another country to the UK. Such persons
could include EEA nationals, where the UK immigration authorities were satisfied
that the person was settled in the UK and exercising EU Treaty rights prior to

® As of 1 May 2011, nationals of the 8 Eastern European countries (A8 nationals) which acceded to the EU in 2004 are
no longer required to register with the Workers Registration Scheme in order to work in the UK. Regulation 4(2)(c) of
the Eligibility Regulations no longer applies to applications from A8 workers as of that date. Rather applications from
A8 workers should be considered on the same basis as those from other EU workers under regulation 4(2)(a).
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deportation from the third country. Where deportation occurs, most countries will
signal this in the person’s passport and provide them with reasons for their
removal.

3.17 On (a) and (b), authorities should note that a person who is no longer working or
no longer in self-employment will retain his or her status as a worker or self-employed
person in certain circumstances. On (c), authorities should note that accession state
workers requiring authorisation will generally only be treated as a worker when they are
actually working as authorised and will not retain ‘worker’ status between jobs until they
have accrued 12 months continuous authorised employment. On (d), authorities should
note that ‘family member’ does not include a person who is an extended family member
who is treated as a family member by virtue of regulation 7(3) of the EEA Regulations
(see annexes 3 and 4 for further guidance).

The habitual residence test

3.18 The term ’habitual residence’ is intended to convey a degree of permanence in the
person’s residence in the Common Travel Area; it implies an association between the
individual and the place of residence and relies substantially on fact.

3.19 Applicants who have been resident in the Common Travel Area continuously
during the two year period prior to their housing application are likely to be habitually
resident. A period of continuous residence in the Common Travel Area might include
periods of temporary absence, e.qg. visits abroad for holidays or to visit relatives. Where
two years’ continuous residency has not been established, housing authorities will need
to conduct further enquiries to determine whether the applicant is habitually resident
(see annex 5 for further guidance).

Qualification

3. 20 Housing authorities may only allocate accommodation to people who are defined
as ‘qualifying persons’ (s.160ZA(6)(a)). However, subject to the requirement not to
allocate to persons from abroad who are ineligible and the exception for members of the
Armed Forces in paragraph 3.23 below, a housing authority may decide the classes of
people who are, or are not, qualifying persons.

3.21 In developing their qualification criteria, housing authorities are strongly
encouraged to consult with their tenants and residents, partner Private Registered
Providers and relevant statutory agencies and voluntary and community organisations.
In framing their qualification criteria, authorities will need to have regard to their duties
under the equalities legislation, as well as the requirement in s.166A(3) to give overall
priority for an allocation to people in the reasonable preference categories.

3.22 There may be sound policy reasons for applying different qualification criteria in
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relation to existing tenants from those which apply to new applicants. So, for example,
where residency requirements are imposed, authorities may wish to ensure they do not
restrict the ability of existing social tenants to transfer to another property within the
district to take up work or to downsize to a smaller home.

Members of the Armed Forces

3.23 [The Allocation of Housing (Qualification Criteria for Armed Forces Personnel)
(England) Regulations 2012] provide that authorities must not disqualify members of the
Armed Forces on residency grounds. This prohibition extends to applications from
former Service personnel, where the application is made within five’ years of discharge.
These provisions recognise the special position of members of the Armed Forces
whose employment requires them to be mobile and who are likely therefore to be
particularly disadvantaged by residency requirements.

Consultation question:

4. Do you agree that members of the Armed Forces and former Service personnel
should not be disqualified on residency grounds? Is 5 years from the date of
discharge an appropriate time limit for this restriction? If not, what would be a
more appropriate period?

Joint tenants

3.24 In the case of an allocation to two or more persons jointly, at least one of the
persons must be a qualifying person (s.160ZA(6)(b)) and all of them must be eligible
(see paragraph 3.5 above).

Fresh applications

3.25 An applicant who has been deemed not to qualify in the past may make a fresh
application if the person considers that he or she should now be treated as qualifying,
but it will be for the applicant to show that his or her circumstances have changed
(s.160ZA(11)).

Consultation question:

5. Does the draft guidance provide sufficient clarity on how to implement the new
power for housing authorities to set their own allocations qualification criteria? If
not, in what areas would more guidance be useful?

" 5 years reflects guidelines issued by the local authorities associations which propose a working definition of normal
residence for the purposes of establishing a local connection (see paragraph 4.1(i) to Annex 18 of the Homelessness
Code of Guidance 2006).
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Reviews of decisions on eligibility and qualification

3.26 Subsections 160ZA (9) and (10) provide that, when a housing authority decides
that an applicant is ineligible by virtue of s.160ZA (2) or (4) or is not a qualifying person,
it must give the applicant written notification of the decision. The notification must give
clear grounds for the decision which must be based firmly on the relevant facts.

3.27 Under s.166A(9)(c), applicants have the right to request a review of any decision
as to eligibility or qualification, and a right to be informed of the decision on review and
the grounds for that decision.

3.27 For more detail on reviews and decisions, see further chapter 5.
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Chapter 4
Framing an allocation scheme

4.1 Housing authorities are required by s.166A(1) of the 1996 Act to have an allocation
scheme for determining priorities, and for defining the procedures to be followed in
allocating housing accommodation; and they must allocate in accordance with that
scheme (s.166A(14)). All aspects of allocation procedure should be covered in the
scheme, including the people by whom decisions are taken.

4.2 The requirement to have an allocation scheme applies to all housing authorities,
regardless of whether or not they retain ownership of housing stock and whether or not
they contract out the delivery of any of their allocation functions (see further chapter 6).

4.3 When framing or modifying their allocation scheme, housing authorities must have
regard to their current tenancy and homelessness strategies (s.166A(12)).

Choice and preference options

4.4 Section 166A(2) provides that an allocation scheme must include a statement as to
the housing authority’s policy on offering people who are to be allocated housing
accommodation a choice of accommodation, or the opportunity to express preferences
about the accommodation to be allocated to them.

4.5 ltis for housing authorities to decide, in the light of local circumstances, and after
appropriate consultation with their local community and Private Registered Providers,
what their policy is on providing a choice of accommodation or the ability to express
preferences about accommodation.

Reasonable preference

4.6 In framing their allocation scheme so as to determine priorities in the allocation of
housing, housing authorities must ensure that reasonable preference is given to the
following categories of people, as set out in S166A(3):

(a) people who are homeless (within the meaning of Part 7 of the 1996 Act)

(b) people who are owed a duty by any housing authority under section 190(2),
193(2) or 195(2) of the 1996 Act (or under section 65(2) or 68(2) of the
Housing Act 1985) or who are occupying accommodation secured by any
housing authority under s.192(3)
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(c) people occupying insanitary or overcrowded housing or otherwise living in
unsatisfactory housing conditions

(d) people who need to move on medical or welfare grounds, including grounds
relating to a disability?, and

(e) people who need to move to a particular locality in the district of the housing
authority, where failure to meet that need would cause hardship (to
themselves or others)

4.7. In framing their allocation scheme to give effect to s.166A(3), housing authorities
should have regard to the following considerations:

e the scheme must be framed so as to give reasonable preference to applicants
who fall within the categories set out in s.166A(3), over those who do not

e although there is no requirement to give equal weight to each of the reasonable
preference categories, housing authorities will need to demonstrate that, overall,
reasonable preference has been given to all the reasonable preference
categories

e there is no requirement for housing authorities to frame their scheme to afford
greater priority to applicants who fall within more than one reasonable preference
category (cumulative preference) over those who have reasonable preference on
a single, non-urgent basis®.

4.8 Otherwise, it is for housing authorities to decide how to give effect to the provisions
of s.166A(3) in their allocation scheme. In particular, a scheme may provide for other
factors than those set out in s.166A(3) to be taken into account in determining which
applicants are to be given preference under a scheme, provided they do not dominate
the scheme at the expense of those in s.166A(3) (see paragraphs 4.25 to 4.27 below).

Restricted persons

4.9 Applicants should not be given reasonable preference under paragraph (a) or (b) of
s.166A(3) if they would only qualify for reasonable preference by taking into account a
‘restricted person’ within the meaning of Part 7 (s.166A(4)). A restricted person is a
person subject to immigration control who is not eligible for homelessness assistance
because he or she does not have leave to enter or remain in the UK or has leave which
is subject to a ‘no recourse to public funds’ condition (s.184(7) of the 1996 Act).

Homeless or owed a homelessness duty

4.10 Housing authorities are required to frame their allocation scheme to give
reasonable preference to people who are homeless within the meaning of Part 7 of the

® The words ‘including grounds relating to a disability were added by the Housing Act 2004.
o (R (on application of Ahmad) v Newham LBC March 2009)
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1996 Act or who are owed certain homeless duties under that part. This remains the
case, notwithstanding the amendments made by the Localism Act to Part 7 which give
housing authorities the power to end the main homelessness duty with an offer of
private rented accommodation, without requiring the applicant's consent. This means
that housing authorities will still be able to end the main homelessness duty with an
offer of social housing where they decide this is appropriate. The term 'homeless within
the meaning of Part 7' includes people who are intentionally homeless, and those who
are not in priority need.

Overcrowding

4.11 The Secretary of State is aware that, in determining whether housing is
‘overcrowded’ for the purpose of according reasonable preference, many housing
authorities look at whether the number of persons sleeping in the dwelling contravenes
the ‘bedroom standard’. The Secretary of State takes the view that the bedroom
standard is an appropriate measure of overcrowding for allocation purposes, and
recommends that all housing authorities should adopt a similar approach. The bedroom
standard allocates a separate bedroom to each:

married or cohabiting couple
adult aged 21 years or more
pair of adolescents aged 10-20 years of the same sex
pair of children aged under 10 years regardless of sex.

Consultation questions:

6. Do you agree that the bedroom standard is an appropriate measure of
overcrowding for the purpose of according reasonable preference? If
not, what measure do you consider would be more appropriate?

7. Should this guidance provide advice on how to define ‘severe
overcrowding’ for the purpose of according additional preference? (See
paragraph 4.18 below.) If so, would an appropriate measure be two
bedrooms or more short of the bedroom standard?

8. How does your allocation scheme currently define ‘overcrowding’ for
allocation purposes? Does it, for example, use the bedroom standard,
the statutory overcrowding standards in Part 10 of the Housing Act
1985, or another definition? If the last of these, please provide brief
details.

Medical and welfare grounds

4.12 The medical and welfare reasonable preference category includes people who
need to move because of their disability or access needs, and authorities are reminded
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that this would include people with a learning disability as well as those with a physical
disability.

4.13 In the case of applicants with access needs which are not met by their existing
accommodation, authorities should consider, together with the applicant, whether their
needs would be better served by staying put in their current accommodation, if
appropriate aids and adaptations were put in place.

4.14 "Welfare grounds’ would encompass a wide range of needs, including, but not
limited to, the need to:

e provide a secure base from which a care leaver, or a person who is moving on
from a drug or alcohol recovery programme, can build a stable life

e provide accommodation, with appropriate care and support, for those who could
not be expected to find their own accommodation, such as young adults with
learning disabilities who wish to leave the family home so that they can live
independently within the community

e provide or receive care or support. This would include foster carers, those
approved to adopt, or those being assessed for approval to foster or adopt, who
need to move to a larger home in order to accommodate a looked after child or a
child who was previously looked after by a local authority

4.15 It is important for housing authorities to work closely with social services at the
local level, to ensure that those whom social services identify as having housing needs
(as part of a community care assessment, for example) are given appropriate priority for
suitable housing which meets those needs.

Hardship grounds

4.16 This would include, for example, a person who needs to move to a different locality
in order to give or receive care, to access specialised medical treatment, or to take up a
particular employment, education or training opportunity.

4.17 Possible indicators of the criteria which apply to reasonable preference categories
(c) and (d) are given in annex 2.

Additional preference

4.18 Section 166A(3) gives housing authorities the power to frame their allocation
scheme so as to give additional preference to particular descriptions of people who fall
within the statutory reasonable preference categories and who have urgent housing
needs. All housing authorities must consider, in the light of local circumstances, the
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need to give effect to this provision. Examples of people with urgent housing needs to
whom housing authorities should consider giving additional preference within their
allocation scheme include:

e those who need to move for urgent medical reasons, eg because of a life
threatening illness or sudden disability

o families in severe overcrowding such that it poses a serious health hazard

e those who are homeless and require urgent rehousing — as a result of violence,
fire or flood

4.19 In the case of former members of the Armed Forces'?, authorities must ensure that
their allocation scheme is framed to give additional preference to those applicants who
fall within one or more of the reasonable preference categories and who have urgent
housing needs'’. Other ways in which former and serving members of the Armed
Forces can be given appropriate priority for an allocation are considered at paragraphs
4.34 and 4.35 below.)

Consultation question:

9. We propose to regulate to require housing authorities to frame their allocation
scheme to provide for former Service personnel with urgent housing needs to be
given additional preference for social housing. Do you agree with this proposal?

Determining priorities between households with a similar level of
need

4.20 Section 166A(5) provides that authorities may frame their allocation scheme to
take into account factors in determining relative priorities between applicants in the
reasonable (or additional) preference categories. Examples of factors which may be
taken into account are given in the legislation: financial resources, behaviour and local
connection. However, these examples are not exclusive and authorities may take into
account other factors instead or as well as these.

10 As defined by s.374 of the Armed Forces Act 2006. This provides that ‘the regular forces” means the Royal Navy,
the Royal Marines, the regular army or the Royal Air Force. The ‘the regular army’ means any of Her Majesty's
military forces other than: (a) the Army Reserve; (b) the Territorial Army; and (c) forces raised under the law of a
British overseas territory.

1 [The Housing Act 1996 (Additional Preference For Former Armed Forces Personnel) (Amendment) (England)
Regulations 2012 (SI 2012/[xxxx]).]
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Financial resources

4.21 This would enable a housing authority, for example, to give less priority to owner
occupiers (wherever the property is situated) or to applicants who are financially able to
secure alternative accommodation in the private sector.

Behaviour

4.22 Housing authorities would be able to take account of good as well as bad
behaviour. So, for example, authorities could provide for greater priority to be given to
applicants who have been model tenants or have benefited the community.

Local connection

4.23 Local connection is defined in accordance with s.199 of the 1996 Act. Broadly, a
person has a local connection if they have a connection because of normal residence
there (either current or previous) of their own choice, employment there, family
associations, or special circumstances. Residence in an area is not of a person’s own
choice if it is the consequence of being detained in prison or detained in hospital under
the Mental Health Act.

4.24 As a result of changes to s.199 introduced in 2008' a person serving in the Armed
Forces can establish a local connection with a local authority district through residence
or employment there, in the same way as a civilian.

Including local priorities alongside the statutory reasonable
preference categories

4.25 Section 166A(11) of the 1996 Act provides that, subject to the reasonable
preference requirements (and to any regulations made under s.166A), it is for housing
authorities to decide on what principles their allocation scheme is to be framed.

4.26 As the House of Lords made clear in the case of R (on application of Ahmad) v.
Newham LBC*® (Ahmad), s.166A(3)"* only requires that the people encompassed within
that section are given ‘reasonable preference’. It ‘does not require that they should be
given absolute priority over everyone else’*®. This means that an allocation scheme
may provide for other factors than those set out in s.166A(3) to be taken into account in
determining which applicants are to be given preference under a scheme, provided that:

2 Amendment to s.199 of the 1996 Act made by s.315 of the Housing and Regeneration Act 2008 with effect from 1 December 2008.
312009] UKHL 14

“ Previously s.167(2), which continues to apply to allocations by housing authorities in Wales.

1> Baroness Hale
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e they do not dominate the scheme, and

e overall, the scheme operates to give reasonable preference to those in the
statutory reasonable preference categories over those who are not

The Secretary of State would encourage authorities to consider the scope to take
advantage of this flexibility to meet local needs and local priorities.

4.27 The House of Lords in Ahmad also made clear that, where a housing authority’s
allocation scheme complies with the reasonable preference requirements and any other
statutory requirements, the courts should be very slow to interfere on the ground of
alleged irrationality *°.

Local lettings policies

4.28 Section 166A(6)(b) of the 1996 Act enables housing authorities to allocate
particular accommodation to people of a particular description, whether or not they fall
within the reasonable preference categories, provided that overall the authority is able
to demonstrate compliance with the requirements of s.166A(3). This is the statutory
basis for so-called ‘local lettings policies’. Local lettings policies may be used to
achieve a wide variety of housing management and policy objectives.

4.29 Before adopting a local lettings policy, authorities should consult with those who
are likely to be affected and in particular with tenants and residents.

4.30 Local lettings policies should be published and should be revised or revoked where
they are no longer appropriate or necessary.

Hard to let properties

4.31 Housing authorities may need to go outside the reasonable preference categories
in order to fill hard to let stock and this is a matter to which authorities may wish to have
regard when setting their qualification criteria.

Under-occupation

4.32 When framing the rules which determine the size of property to allocate to different
households and in different circumstances under Part 6, housing authorities are free to
set their own criteria, provided they do not result in a household being statutorily

18 |_ord Neuberger
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overcrowded. However, in setting these criteria, authorities will want to take account of
the provisions in the Welfare Reform [Bill] (mentioned in paragraph 1.9) which will
reduce the amount of Housing Benefit working age claimants receive if they under-
occupy a property. Where an allocation is likely to lead to a property being under-
occupied and there is a possibility that Housing Benefit may not meet the full rent as a
result, authorities should explore the implications of this with the household before an
offer of accommodation is accepted.

Equal opportunities

4.33 Housing authorities are subject to the general public sector equality duty in the
Equality Act 2010. As well as the duty to eliminate unlawful discrimination, housing
authorities are subject to a duty to advance equality of opportunity between persons
who share a relevant protected characteristic and those who do not, and to foster good
relations between persons who share a relevant protected characteristic and those who
do not. The protected characteristics are age, race, disability, sex, pregnancy and
maternity, sexual orientation, religion or belief, and gender reassignment.

Members of the Armed Forces

4.34 Housing authorities must frame their allocation scheme to give ‘additional
preference’ to former members of the regular Armed Forces who fall within any of the
statutory reasonable preference categories and are considered to be in urgent housing
need (see paragraph 4.19 above).

4.35 Authorities are also strongly encouraged to take into account the needs of other
serving or former Service personnel when framing their allocation schemes. Examples
of ways in which authorities can ensure they are given appropriate priority, include:

¢ using the flexibility within the allocation legislation to set local priorities alongside
the statutory reasonable preference categories so as to give preference, for
example, to those who have recently left, or are close to leaving, the Armed
Forces'” (see paragraph 4.25 above)

e using the power to determine priorities between applicants in the reasonable
preference categories, so that applicants in housing need who have served in the
Armed Forces are given greater priority for social housing over those who have
not (see paragraph 4.20 above)

7 MoD issues a Certificate of Cessation of Entitlement to Occupy Service Living Accommodation 6 months before
discharge.
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e if taking into account an applicant’s financial resources in determining priorities
between households with a similar level of need (see paragraph 4.21 above),
disregarding any lump sum received by a member of the Armed Forces as
compensation for an injury or disability sustained on active service

e setting aside a proportion of properties for former members of the Armed Forces
under a local lettings policy (see paragraph 4.28 above)

Consultation questions:

10. Does your allocation scheme already make use of the flexibilities
within the allocation legislation to provide for those who have served in
the Armed Forces to be given greater priority for social housing? If so,
how does your scheme provide for this?

11. If not, do you intend to take advantage of the flexibilities in the
allocation legislation to provide for former members of the Armed
Forces to be given greater priority for social housing? If so, what
changes might you be considering?

Households in work or seeking work

4.36 Local authorities are urged to consider how they can use their allocation policies to
support those households who want to work, as well as those who — while unable to
engage in paid employment - are contributing to their community in other ways, for
example, through voluntary work. The flexibilities which authorities are encouraged to
make use of to meet the needs of Service personnel would apply equally here. This
might involve, for example, framing an allocation scheme to give some preference to
households who are in low paid work or employment-related training, even where they
are not in the reasonable preference categories; or to give greater priority to those
households in the reasonable preference categories who are also in work or who can
demonstrate that they are actively seeking work. Alternatively, it might involve using
local lettings policies to ensure that specific properties, or a specified proportion of
properties, are allocated to households in particular types of employment where, for
example, skills are in short supply.

4.37 Authorities should also consider how best they can make use of the new power to
offer flexible tenancies to support households who are in low paid work, and incentivise
others to take up employment opportunities. Flexible tenancies, by offering a time
limited period of stability, may prove an attractive option both for those entering or re-
entering the labour market and for authorities concerned to make the best use of their
stock. At the end of the fixed term of the flexible tenancy, the authority will be able to
decide whether to reissue the tenancy or support the tenant to move out of social
housing, based on their published policy on tenancies.
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Consultation questions:

12. Does your allocation scheme already provide for some priority to be
given to people who are in work, seeking work, or otherwise
contributing to the community? If so, how does your scheme provide
for this?

13. If not, do you intend to revise your allocation scheme in light of the
guidance in paragraphs 4.36 and 4.37? If so, what changes might you
be considering?

Carers

4.38 In making accommodation offers to applicants who receive support from carers
who do not reside with them but may need to stay overnight, housing authorities should,
wherever possible, take account of the applicant's need for a spare bedroom.

Prospective adopters and foster carers

4.39 When considering housing applications from prospective foster carers or adopters
who would require an extra bedroom to accommodate a foster or adoptive child,
authorities will wish to weigh up the risk that the application to foster or adopt may be
unsuccessful (leading to the property being under-occupied), against the wider benefits
which would be realised if the placement was successful.

4.40 Children’s services have a duty under s.22G of the Children Act 1989 to ensure
sufficient accommodation to meet the needs of the looked after children in their area. As
a matter of good practice, we would expect housing authorities to work together with
children’s services to best meet the needs of prospective and approved foster carers
and adopters, so that children’s services can meet their s.22G duty. One way to strike
an appropriate balance would be to set aside a quota of properties each year for people
who need to move to larger accommodation in order to foster or adopt a child on the
recommendation of children’s services.

Consultation question:

14. Are there other ways in which housing authorities can frame their allocation
scheme to meet the needs of prospective adopters and foster carers?
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General information about particular applications

4.41 Under s166A(9), allocation schemes must be framed so as to give applicants the
right to request from housing authorities general information that will enable them to
assess:

(a) how their application is likely to be treated under the scheme and, in
particular, whether they are likely to fall within the reasonable preference
categories;

(b) whether accommodation appropriate to their needs is likely to be made
available and, if so, how long it is likely to be before such accommodation
becomes available.

Notification about decisions and the right to a review of a decision

4.42 Under s166A(9), allocation schemes must also be framed so as to give applicants
the following rights about decisions which are taken in respect of their application:

(a) the right, on request, to be informed of any decision about the facts of the
applicant’s case which has been, or is likely to be, taken into account in
considering whether to make an allocation to him; and

(b) the right, on request, to review a decision mentioned in (a) or a decision that
the applicant is ineligible or does not qualify for an allocation. The applicant
also has the right to be informed of the decision on the review and the
grounds for it.

Consultation question:

15. Does the draft guidance provide sufficient clarity on the extent of flexibilities
available to housing authorities when framing their allocation scheme?
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Chapter 5
Allocation scheme management

5.1 Section 168(1) of the 1996 Act requires a housing authority to publish a summary of
their allocation scheme and, if requested, to provide a free copy of that summary.
Under s.168(2), housing authorities must also make the full scheme available for
inspection at their principal office and, if requested, provide a copy of it on payment of a
reasonable fee. It is recommended that authorities also publish their full scheme on
their website.

5.2 Section168(3) provides that, when an alteration is made to a scheme reflecting a
major change of policy, an authority must ensure within a reasonable time that those
likely to be affected by the change shall have the effect brought to their attention, taking
such steps as the housing authority consider reasonable. A major policy change would
include, for example, any amendment that affects the relative priority of a large number
of people being considered for social housing. It might also include a significant
alteration to procedures. Housing authorities should be aware that they still have certain
duties under s.106 of the Housing Act 1985.

Consulting on allocation schemes

5.3 Section 166A(13) requires housing authorities, before adopting an allocation
scheme, or altering an existing scheme to reflect a major change of policy, to:

e send a copy of the draft scheme, or proposed alteration, to every Private Registered
Provider'® with which they have nomination arrangements, and

e ensure that those Private Registered Providers have a reasonable opportunity to
comment on the proposals

5.4 The Secretary of State considers that housing authorities should include all those
who may be affected by, or have an interest in, the way social housing is allocated
when consulting on a new allocation scheme or making major changes to it. It will be
important to engage with a wide range of partners in the statutory, voluntary and
community sectors, as well as applicants, existing tenants and the wider community.

Advice and information

5.5 Section 166(1)(a) requires a housing authority to ensure that advice and information

'8 And, where relevant, every Registered Social Landlord in Wales with which they have nomination arrangements.
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is available free of charge to everyone in their district about the right to apply for an
allocation of housing accommodation. This would include general information about the
procedures for making an application; as well as information about qualification criteria
and how applicants are prioritised.

5.6 If a person is likely to have difficulty in making an application without assistance, the
authority must secure that any necessary assistance is available free of charge
(s.166(1)(b)). There is no requirement for the authority to provide that assistance itself.
However, where an authority relies on other organisations and individuals to provide
such assistance, it will need to ensure that the needs of all relevant applicants can be
addressed.

5.7 Section 166(1A) requires housing authorities to inform applicants that they have the
right to certain general information, as follows:

¢ information that will enable them to assess how their application is likely to be
treated under the authority’s allocation scheme, and, in particular, whether they
are likely to fall within the reasonable preference categories, and

¢ information about whether accommodation appropriate to their needs is likely to
be made available to them and, if so, how long it is likely to be before such
accommodation becomes available

5.8 Section 166(4) prohibits housing authorities from divulging to other members of the
public that a person is an applicant for social housing, unless they have the applicant’s
consent. Furthermore, authorities should process any personal data which they hold
about applicants consistently with the Data Protection Act 1998.

5.9 If landlords are unclear about their obligations and responsibilities under the Data
Protection Act they should contact the Information Commissioner.

Elected Members Involvement in Allocation Decisions

5.10 The Allocation of Housing (Procedure) Regulations 1997 (S| 1997/483) restrict
elected Members' involvement in allocation decisions in certain specified
circumstances. They prevent an elected Member from being part of a decision-making
body at the time the allocation decision is made, when either:

e the accommodation concerned is situated in their division or electoral ward, or

e the person subject to the decision has their sole or main residence in the
Member’s division or electoral ward

5.11 The regulations do not prevent an elected Member from representing their
constituents before the decision making body, or from participating in the decision
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making body's deliberations prior to its decision. The regulations do not prevent elected
Members’ involvement in policy decisions that affect the generality of housing
accommodation in their division or electoral ward; for example, that allocation of units in
a certain block of flats should not be let to older persons or to households including
young children.

Offences related to information given or withheld by applicants

5.12 Section 171 makes it an offence for anyone seeking assistance from a housing
authority under Part 6 of the 1996 Act to:

e knowingly or recklessly give false information, or

e knowingly withhold information which the housing authority has reasonably
required the applicant to give

5.13 It is for individual housing authorities to determine when these provisions apply and
when to institute criminal proceedings. However, the circumstances in which an offence
is committed could include:

e any false information given on an application form for social housing
e any false information given in response to subsequent review letters

e any false information given or submitted by applicants during the proceedings of
a review

5.14 Ground 5 in Schedule 2 to the Housing Act 1985 (as amended by s.146 of the
1996 Act) enables a housing authority to seek possession of a tenancy granted as a
result of a false statement by the tenant or a person acting at the tenant's instigation.

Fraudulent or incorrect allocations

5.15 Authorities may also wish to take action to minimise the risk of staff allocating
incorrectly or even fraudulently, for example by allocating to applicants who do not have
sufficient priority under the allocation scheme, or who do not meet the authority’s
qualification criteria. Appropriate steps might include vetting staff who take allocation
decisions or providing for allocation decisions to be validated, perhaps by employing
senior staff to undertake random checks.

Decisions and reviews

Information about decisions and reviews
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5.16 Housing authorities must inform applicants that they the have the right to
information about certain decisions which are taken in respect of their application and
the right to review those decisions (s.166(1A)).

5.17 Housing authorities must notify an applicant in writing of any decision that he or
she:

e isineligible for an allocation of accommodation under s.160ZA(2) or (4) (persons
from abroad), or

e is not a qualifying person under s.160ZA(7).

5.18 The notification must give clear grounds for the decision, which must be based
firmly on the relevant facts of the case. Section 160ZA(10) provides that, where a
notification is not received by an applicant, it can be treated as having been given to him
or her, if it is made available at the housing authority’s office for a reasonable period.

5.19 An applicant also has the right, on request, to be informed of any decision about
the facts of their case which has been, or is likely to be, taken into account in
considering whether to make an allocation to them (s.166A(9)(b)).

5.20 Under s.166A(9)(c) applicants have the right to request a review of any of the
decisions mentioned in paragraphs 5.15 and 5.17 above and to be informed of the
decision on the review and the grounds for it.

Procedures on review

5.21 It is important that an authority’s review procedures are clearly set out, including
timescales for each stage of the process, and that the review process accords with the
principles of transparency and fairness. Failure to put in place a fair procedure for
reviews, which allows for all relevant factors to be considered, could result in a judicial
review of any decision reached. The following are general principles of good
administrative practice which should be incorporated in a review process:

i. The applicant should be notified of the timescale within which they must
request a review. A period of 21 days from the date the applicant is notified of the
decision is well-established as a reasonable timescale. However, a housing
authority should retain some discretion to extend this time limit, in exceptional
circumstances

ii. The applicant should be notified that the request for review should be made in
writing, and that it would also be acceptable for the request to be submitted by a
representative on behalf of the applicant. The applicant should also be advised
of the information which should accompany the request
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iii. In cases where an authority believes that an applicant may have difficulty in
understanding the implications of a decision on ineligibility or disqualification, it
would be good practice to make arrangements for the information to be explained
verbally

iv. The review should be carried out by an officer in a senior position to the officer
who made the original decision. As an alternative, an authority may wish to
appoint a panel of officers to consider the appeal. If so, it should not include any
person who was involved in the original decision

v. The review should be considered on the basis of council policy, legal
requirements and all relevant information. This might include information
provided by the applicant on any relevant developments since the original
decision was made - for instance, the settlement of arrears or establishment of a
repayment plan, or departure of a member of the household responsible for anti-
social behaviour

vi. Reviews should be completed wherever practicable within a set deadline. The
applicant should be notified of any extension to this deadline and the reasons for
this

vii. In notifying an applicant of their right to make written submissions, an
authority may also want to consider advising the applicant that provision can be
made for verbal representations to be made, if the applicant requests this

viii. The applicant must be notified in writing of the outcome of the review. The
notification must set out the reasons for the decision. This will assist the
applicant and the authority if, for example, the applicant is not satisfied with the
outcome and decides to seek a judicial review or to take their case to the
[Housing Ombudsman]
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Chapter 6

Working with Private Registered Providers and
contracting out

Working with Private Registered Providers

Statutory framework for cooperation

6.1 Private Registered Providers have a duty under s.170 of the 1996 Act to cooperate
with housing authorities — where the authority requests it - to such extent as is
reasonable in the circumstances in offering accommodation to people with priority under
the authority’s allocation scheme. Similarly, s.213 of the 1996 Act provides that, where
a Private Registered Provider has been requested by a housing authority to assist them
in the discharge of their homelessness functions under Part 7, it must also cooperate to
the same extent.

Nomination agreements

6.2 Housing authorities must comply with the requirements of Part 6 of the 1996 Act
when they nominate an applicant to be the tenant of a Private Registered Provider. A
housing authority nominates a person to accommodation held by a Private Registered
Provider when it does so ’in pursuance of any arrangements (whether legally
enforceable or not) to require that housing accommodation, or a specified amount of
housing accommodation, is made available to a person or one of a number of persons
nominated by the authority’ (s.159(4)).

6.3 Nomination agreements should set out the proportion of lettings that will be made
available; any criteria which the Private Registered Provider has adopted for accepting
or rejecting nominees; and how any disputes will be resolved. Housing authorities
should ensure that robust monitoring arrangements are in place to monitor effective
delivery of the terms of the nomination agreement. This will be crucial, to ensure that
housing authorities can demonstrate they are meeting their statutory obligations under
Part 6.

Affordable Rent

6.4 The Secretary of State expects that Affordable Rent homes will be allocated in the
same way as social rent properties and that existing lettings arrangements operated by
local authorities and Private Registered Providers will continue to apply. The statutory
and regulatory framework for allocations provides scope for local flexibility, and local
authorities and Private Registered Providers may wish to exercise this discretion in
relation to Affordable Rent in order to meet local needs and priorities in the most
effective way possible.
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Contracting Out

6.5 The Local Authorities (Contracting Out of Allocation of Housing and Homelessness
Functions) Order 1996 (S| 1996/3205) enables housing authorities to contract out
certain functions under Part 6 of the 1996 Act. The Order is made under s.70 of the
Deregulation and Contracting Out Act 1994 (the 1994 Act). In essence, the Order
allows the contracting out of administrative functions, while leaving the responsibility for
making strategic decisions with the housing authority.

6.6 Schedule 1 to the Order lists the allocation functions which may not be contracted
out:

e adopting or altering the allocation scheme, including the principles on which the
scheme is framed, and consulting Private Registered Providers,
¢ making the allocation scheme available at the authority’s principal office

6.7 The Order therefore provides that the majority of functions under Part 6 may be
contracted out. These include:

i) making enquiries about and deciding a person’s eligibility for an allocation

i) carrying out reviews of decisions

i) making arrangements to secure that advice and information is available
free of charge to persons within the housing authority’s district on how to
apply for housing

iv) making arrangements to secure that any necessary assistance is made
available free of charge to anyone who is likely to have difficulty in making
a housing application without such assistance, and

V) making individual allocations in accordance with the allocation scheme

6.8 The 1994 Act provides that a contract made:

i) may authorise a contractor to carry out only part of the function concerned

i) may specify that the contractor is authorised to carry out functions only in
certain cases or areas specified in the contract

iii) may include conditions relating to the carrying out of the functions, e.g.
prescribing standards of performance

iv) shall be for a period not exceeding 10 years and may be revoked at any
time by the Minister or the housing authority. Any subsisting contract is to
be treated as having been repudiated in these circumstances

V) shall not prevent the authority from itself exercising the functions to which
the contract relates

6.9 The 1994 Act also provides that the authority is responsible for any act or omission
of the contractor in exercising functions under the contract, except:

e where the contractor fails to fulfil conditions specified in the contract relating to
the exercise of the function
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e where criminal proceedings are brought in respect of the contractor’s act or
omission

6.10 Where a housing authority has delegated or contracted out the operation of its
allocation functions to an external contractor, the contractor must be made aware of the
provisions of Part 6 and advised how the legislation and this guidance may apply to
them.

6.11 Where there is an arrangement in force under s.101 of the Local Government Act
1972 by virtue of which one authority exercises the functions of another, the 1994 Act
provides that the authority exercising the function is not allowed to contract it out without
the principal authority’s consent.
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List of consultation questions

1. Does your allocation schemel/transfer policy already provide for social tenants
who are under-occupying to be given priority?

2. Do you intend to revise your allocation scheme in order to make it easier for
under-occupying social tenants to downsize to more appropriately sized
accommodation?

3. If so, what changes to your allocation scheme will you be considering —to
make it easier for under-occupying tenants to downsize?

4. Do you agree that members of the Armed Forces and former Service personnel
should not be disqualified on residency grounds? Is 5 years from the date of
discharge an appropriate time limit for this restriction? If not, what would be a
more appropriate period?

5. Does the draft guidance provide sufficient clarity on how to implement the new
power for housing authorities to set their own allocations qualification criteria? If
not, in what areas would more guidance be useful?

6. Do you agree that the bedroom standard is an appropriate measure of
overcrowding for the purpose of according reasonable preference? If not, what
measure do you consider would be more appropriate?

7. Should this guidance provide advice on how to define ‘overcrowding’ for the
purpose of according additional preference? If so, would an appropriate measure
be two bedrooms or more short of the bedroom standard?

8. How does your allocation scheme currently define ‘overcrowding’ for allocation
purposes? Does it, for example, use the bedroom standard, the statutory
overcrowding standards in Part 10 of the Housing Act 1985, or another definition?
If the last of these, please provide brief details.

9. The Government proposes to regulate to require housing authorities to frame
their allocation scheme to provide for former Service personnel with urgent
housing needs to be given additional preference for social housing. Do you
agree with this proposal?

10. Does your allocation scheme already make use of the flexibilities within the
allocation legislation to provide for those who have served in the Armed Forces
to be given greater priority for social housing? If so, how does your scheme
provide for this?

11. If not, do you intend to take advantage of the flexibilities in the allocation
legislation to provide for former members of the Armed Forces to be given
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greater priority for social housing? If so, what changes might you be
considering?

12. Does your allocation scheme already provide for some priority to be given to
people who are in work, seeking work, or otherwise contributing to the
community? If so, how does your scheme provide for this?

13. If not, do you intend to revise your allocation scheme to provide for more

priority to be given to people who are in work, seeking work, or otherwise
contributing to the community? If so, what changes might you be considering?

14. Are there other ways in which housing authorities can frame their allocation
scheme to meet the needs of prospective adopters and foster carers?

15. Does the draft guidance provide sufficient clarity on the extent of flexibilities
available to housing authorities when framing their allocation scheme?
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ANNEX 1 Scope of Part 6 - exemptions

Primary legislation exemptions

1. Part 6 does not apply to an allocation of accommodation by a housing authority to an
existing secure (including flexible) or introductory tenant, or an assured tenant of a
Private Registered Provider, unless the allocation involves a transfer; is made on the
tenant’s application; and the authority is satisfied that the person has reasonable
preference.

2. Section 160 exempts from Part 6 cases:

a) where a secure tenant dies, the tenancy is a periodic one, and there is a person
qualified to succeed the tenant under s.89 of the Housing Act 1985

b) where a secure tenant with a fixed term tenancy dies and the tenancy remains
secure by virtue of .90 of the Housing Act 1985

c) where a secure tenancy is assigned by way of exchange under s.92 of the Housing
Act 1985 or s.158 of the Localism Act 2011

d) where a secure tenancy is assigned to someone who would be qualified to succeed
to the tenancy if the secure tenant died immediately before the assignment

e) where a secure tenancy vests or is otherwise disposed of in pursuance of an order
made under:

e s.24 of the Matrimonial Causes Act 1973 (property adjustment orders in connection
with matrimonial proceedings)

e s.17(1) of the Matrimonial and Family Proceedings Act 1984 (property adjustment
orders after overseas divorce)

e paragraph 1 to Schedule 1 of the Children Act 1989 (orders for financial relief
against parents)

e Part 2 of Schedule 5, or paragraph 9(2) or (3) of Schedule 7, to the Civil Partnership
Act 2004 (property adjustment orders in connection with civil partnership
proceedings or after overseas dissolution of civil partnership, etc)

(f) where an introductory tenancy:
e becomes a secure tenancy on ceasing to be an introductory tenancy

e vests under s.133(2) of the 1996 Act (succession to an introductory tenancy on
death of tenant)

e is assigned to someone who would be qualified to succeed the introductory
tenancy if the introductory tenant died immediately before the assignment

e meets the criteria in paragraph 2(e) above

Secondary Legislation Exemptions

3. The Allocation of Housing (England) Regulations 2002 (S| 2002/3264), Regulation 3,
exempts the following allocations from Part 6:
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a) where a housing authority secures the provision of suitable alternative
accommodation under s.39 of the Land Compensation Act 1973 (duty to rehouse
residential occupiers)

b) the grant of a secure tenancy under s.554 and s.555 of the Housing Act 1985 (grant
of a tenancy to a former owner-occupier or statutory tenant of defective dwelling-house)

c) an allocation to a person who lawfully occupies accommodation let on a family
intervention tenancy'°.

19 Inserted by the Allocation of Housing (England) (Amendment) (Family Intervention Tenancies) Regulations 2008 (S| 2008/ 3015).
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ANNEX 2

Indicators of the criteria in the reasonable
preference categories (s.166A(3) (c) and (d)

Housing authorities may devise their own indicators of the criteria in the
reasonable preference categories. The following list is included for illustrative
purposes and to assist housing authorities in this task. It is by no means
comprehensive or exhaustive, and housing authorities may have other, local
factors to consider and include as indicators of the categories.

Insanitary, overcrowded and unsatisfactory housing conditions

Lacking bathroom or kitchen

Lacking inside WC

Lacking cold or hot water supplies, electricity, gas, or adequate heating
Lack of access to a garden for young children

Sharing living room, kitchen, bathroom/WC

Property in disrepair

Poor internal or external arrangements

Young children in flats above ground floor

People who need to move on medical or welfare grounds (criteria
may apply to any member of the household)

A mental illness or disorder

A physical or learning disability

Chronic or progressive medical conditions (e.g. MS, HIV/AIDS)
Infirmity due to old age

The need to give or receive care

The need to recover from the effects of violence (including racial attacks)
or threats of violence, or physical, emotional or sexual abuse

Ability to fend for self restricted for other reasons

Young people at risk

People with behavioural difficulties

Need for adapted housing and/or extra facilities, bedroom or bathroom
Need improved heating (on medical grounds)

Need sheltered housing (on medical grounds)

Need ground floor accommodation (on medical grounds)

Need to be near friends/relatives or medical facility on medical grounds
Need to move following hospitalisation or long term care
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ANNEX 3 Rights to reside in the UK derived from EU Law

1. EEA nationals and their family members who have a right to reside in the UK that
derives from EU law are not persons subject to immigration control. This means that
they will be eligible for an allocation of accommodation under Part 6 unless they fall
within one of the categories of persons to be treated as a person from abroad who is
ineligible for an allocation of accommodation by virtue of regulation 4 of the Allocation of
Housing and Homelessness (Eligibility) (England) Regulations 2006 (‘the Eligibility
Regulations’).

General
Nationals of EU countries

2. Nationals of EU countries enjoy a number of different rights to reside in other
Member States, including the UK. These rights derive from the EU Treaty, EU
secondary legislation (in particular Directive 2004/38), and the case law of the European
Court of Justice.

3. Whether an individual EU national has a right to reside in the UK will depend on his
or her circumstances, particularly his or her economic status (e.g. whether employed,
self-employed, seeking work, a student, or economically inactive etc).

Nationals of Bulgaria and Romania - the A2 accession states

4. A slightly different regime applies to EU nationals who are nationals of Bulgaria and
Romania which acceded to the EU on 1 January 2007. Bulgaria and Romania are
referred to in this guidance as the A2 accession states.

The Immigration (European Economic Area) Regulations 2006

5. The Immigration (European Economic Area) Regulations 2006 ('the EEA
Regulations’ — SI 2006/1003) implement into UK domestic law Directive 2004/38.
Broadly, the EEA Regulations provide that EU nationals have the right to reside in the
UK without the requirement for leave to remain under the Immigration Act 1971 for the
first 3 months of their residence, and for longer, if they are a 'qualified person’ or they
have acquired a permanent right of residence.

Nationals of Iceland, Liechtenstein and Norway and Switzerland

6. The EEA Regulations extend the same rights to reside in the UK to nationals of
Iceland, Liechtenstein and Norway as those afforded to EU nationals. (The EU countries
plus Iceland, Liechtenstein and Norway together comprise the EEA.) The EEA
Regulations also extend the same rights to reside in the UK to nationals of Switzerland.
For the purposes of this guidance, ‘EEA nationals’ means nationals of any of the EU
member states (excluding the UK), and nationals of Iceland, Norway, Liechtenstein and
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Switzerland.

Initial 3 months residence

7. Regulation 13 of the EEA Regulations provides that EEA nationals have the right to
reside in the UK for a period of up to 3 months without any conditions or formalities
other than holding a valid identity card or passport. Therefore, during their first 3
months of residence in the UK, EEA nationals will not be subject to immigration control
(unless the right to reside is lost following a decision by an immigration officer in
accordance with regulation 13(3) of the EEA Regulations).

8. However, regulations 4(1)(b)(ii) and (c) of the Eligibility Regulations provide that a
person who is not subject to immigration control is not eligible for an allocation of
accommodation if:

e his or her only right to reside in the UK is an initial right to reside for a period not
exceeding 3 months under regulation 13 of the EEA Regulations, or

e his or her only right to reside in the Channel Islands, the Isle of Man or the
Republic of Ireland (the Common Travel Area) is a right equivalent to the right
mentioned in (i) above which is derived from the EU Treaty

Rights of residence for ‘qualified persons’

9. Regulation 14 of the EEA Regulations provides that ‘qualified persons’ have the right
to reside in the UK so long as they remain a qualified person. Under regulation 6 of the
EEA Regulations, ‘qualified person’ means:

a) ajobseeker

b) a worker

c) a self-employed person
d) a self-sufficient person
e) a student

Jobseekers

10. For the purposes of regulation 6(1)(a) of the EEA Regulations, ‘jobseeker means a
person who enters the UK in order to seek employment and can provide evidence that
he or she is seeking employment and has a genuine chance of being employed.

11. Nationals of Bulgaria and Romania who need to be authorised to work do not have
a right to reside in the UK as a jobseeker®® . However, they may have a right to reside
by virtue of another status, eg as a self-sufficient person.

20 Regulation 6(2) of the Accession (Immigration and Worker Authorisation) Regulations 2006 (S| 2006/3317).
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12. Although a person who is a jobseeker is not subject to immigration control,
regulation 4 of the Eligibility Regulations provides that a person is not eligible for an
allocation of accommodation if:

e his or her only right to reside in the UK is derived from his status as a jobseeker
or the family member of a jobseeker, or

e his or her only right to reside in the Channel Islands, the Common Travel Area is
a right equivalent to the right mentioned in (i) above which is derived from the
Treaty establishing the European Community

Workers

13. In order to be a worker for the purposes of the EEA Regulations, a person must be
employed. That is to say, he or she is obliged to provide services for another person in
return for monetary reward and is subject to the control of that other person as regards
the way in which the work is to be done.

14. Activity as an employed person may include part time work, seasonal work and
cross-border work (ie. where a worker is established in another Member State and
travels to work in the UK). However, the case law provides that the employment must
be effective and genuine economic activity, and not on such a small scale as to be
regarded as purely marginal and ancillary.

15. Provided the employment is effective and genuine economic activity, the fact that a
person’s level of remuneration may be below the level of subsistence or below the
national minimum wage, or the fact that a person may be receiving financial assistance
from public benefits, would not exclude that person from being a ‘worker’

16. A person who is a worker is not subject to immigration control, and is eligible for an
allocation of accommodation whether or not he or she is habitually resident in the
Common Travel Area.

Retention of worker status

17. A person who is no longer working does not cease to be treated as a ‘worker’ for
the purpose of regulation 6(1)(b) of the EEA Regulations, if he or she :

(a) is temporarily unable to work as the result of an iliness or accident; or
(b) is recorded as involuntarily unemployed after having being employed in the UK,

provided that he or she has registered as a jobseeker with the relevant employment
office, and:
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(i) was employed for one year or more before becoming unemployed, or
(i) has been unemployed for no more than 6 months, or

(iif) can provide evidence that he or she is seeking employment in the UK and
has a genuine chance of being engaged; or

(c) is involuntarily unemployed and has embarked on vocational training; or

(d) has voluntarily ceased working and embarked on vocational training that is related
to his or her previous employment.

A2 state workers requiring authorisation who are treated as workers

18. By virtue of the Accession (Immigration and Worker Authorisation) Regulations
2006 (‘the Accession Regulations’), nationals of the A2 states (with certain exceptions)
must obtain authorisation to work in the UK until they have accrued a period of 12
months continuous employment.

19. An A2 national requiring authorisation is only treated as a worker if he or she is
actually working and:

(a) holds an accession worker authorisation document, and

(b) is working in accordance with the conditions set out in that document (regulation 9(1)
of the Accession Regulations)

20. Authorities may need to contact the employer named in the authorisation
document, to confirm that the applicant continues to be employed.

21. See annex 4 for guidance on the Worker Authorisation Scheme.
Self-employed persons

22. ‘Self-employed person’ means a person who establishes himself in the UK in order
to pursue activity as a self-employed person in accordance with Article 43 of the Treaty
establishing the European Union.

23. A self-employed person should be able to confirm that he or she is pursuing activity
as a self-employed person by providing documents relating to their business. A person
who is no longer in self-employment does not cease to be treated as a self-employed
person for the purposes of regulation 6(1)(c) of the EEA regulations, if he or she is
temporarily unable to pursue his or her activity as a self-employed person as the result
of an illness or accident.
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24. A2 nationals are not required to be authorised in order to establish themselves in
the UK as a self-employed person.

25. A person who is a self-employed is not subject to immigration control and is eligible
for an allocation of accommodation whether or not he or she is habitually resident in the
Common Travel Area.

Self-sufficient persons

26. Regulation 4(1)(c) of the EEA regulations defines ‘self-sufficient person’ as a
person who has :

(i) sufficient resources not to become a burden on the social assistance system of the
UK during his or her period of residence, and

(ii) comprehensive sickness insurance cover in the UK.

27. By regulation 4(4) of the EEA Regulations, the resources of a person who is a self-
sufficient person or a student (see below) and, where applicable, any family members,
are to be regarded as sufficient if they exceed the maximum level of resources which a
UK national and his or her family members may possess if he or she is to become
eligible for social assistance under the UK benefit system.

28. Where an EEA national applies for an allocation of accommodation as a self-
sufficient person and does not appear to meet the conditions of regulation 4(1)(c) of the
EEA regulations, the housing authority will need to consider whether he or she may
have some other right to reside in the UK.

29. Where the applicant does not meet the conditions of regulation 4(1)(c) but has

previously done so during his or her residence in the UK, the case should be referred to
the Home Office for clarification of their status.

30. A person who is a self-sufficient person is not subject to immigration control, but
must be habitually resident in the Common Travel Area to be eligible for an allocation of
accommodation.

Students

31. Regulation 4(1)(d) of the EEA regulations defines ‘student’ as a person who :

(a) is enrolled at a private or public establishment included on the Register of Education
and Training Providers?', or is financed from public funds, for the principal purpose of

2 Now known as the Register of Sponsors and held by United Kingdom Borders Agency.
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following a course of study, including vocational training, and
(b) has comprehensive sickness insurance cover in the UK, and

(c) assures the Secretary of State, by means of a declaration or such equivalent means
as the person may choose, that he or she (and if applicable his or her family members)
has sufficient resources not to become a burden on the social assistance system of the
UK during his or her period of residence.

32. A person who is a student is not subject to immigration control but must be
habitually resident in the Common Travel Area to be eligible for an allocation of
accommodation.

Permanent right of residence

33. Regulation 15 of the EEA Regulations provides that the following persons shall
acquire the right to reside in the UK permanently :

(a) an EEA national who has resided in the UK in accordance with the EEA regulations
for a continuous period of 5 years;

(b) a non-EEA national who is a family member of an EEA national and who has
resided in the UK with the EEA national in accordance with the EEA regulations for a
continuous period of 5 years;

(c) a worker or self-employed person who has ceased activity (see regulation 5 of the
EEA Regulations for the definition of worker or self-employed person who has ceased
activity) ;

(d) the family member of a worker or self-employed person who has ceased activity;

(e) a person who was the family member of a worker or self-employed person who has
died, where the family member resided with the worker or self-employed person
immediately before the death and the worker or self-employed person had resided
continuously in the UK for at least 2 years before the death (or the death was the result
of an accident at work or an occupational disease);

(f) a person who has resided in the UK in accordance with the EEA regulations for a
continuous period of 5 years, and at the end of that period was a family member who
has retained the right of residence (see regulation 10 of the EEA Regulations for the
definition of a family member who has retained the right of residence).

Once acquired, the right of permanent residence can be lost through absence from the
UK for a period exceeding two consecutive years.

34. A person with a right to reside permanently in the UK arising from (c), (d) or (e)
above is eligible for an allocation of accommodation whether or not he or she is
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habitually resident in the Common Travel Area. Persons with a permanent right to
reside by virtue of (a), (b), or (f) must be habitually resident to be eligible.

Rights of residence for certain family members
The right to reside

35. Regulation 14 of the EEA Regulations provides that the following family members
are entitled to reside in the UK:

(i) a family member of a qualified person residing in the UK;

(i) a family member of an EEA national with a permanent right of residence under
regulation 15; and

(iii) a family member who has retained the right of residence (see regulation 10 of the
EEA Regulations for the definition).

36. A person who has a right to reside in the UK as the family member of an EEA
national under the EEA Regulations will not be subject to immigration control. The
eligibility of such a person for an allocation of accommodation should therefore be
considered in accordance with regulation 4 of the Eligibility Regulations.

37. When considering the eligibility of a family member, local authorities should
consider whether the person has acquired a right to reside in their own right, for
example a permanent right to reside under regulation 15 of the EEA Regulations (see
paragraph 33 above).

Who is a ‘family member’?

38. Regulation 7 of the EEA regulations provides that the following persons are treated
as the family members of another person (with certain exceptions for students - see
below):

(a) the spouse of the person;

(b) the civil partner of the person;

(c) adirect descendant of the person, or of the person’s spouse or civil partner, who is
under the age of 21;

(d) a direct descendant of the person, or of the person’s spouse or civil partner, who is
over 21 and dependent on the person, or the spouse or civil partner;

(e) an ascendant relative of the person, or of the person’s spouse or civil partner, who
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is dependent on the person or the spouse or civil partner;

(f) a person who is an extended family member and is treated as a family member by
virtue of regulation 7(3) of the EEA regulations (see below).

Family members of students

39. Regulation 7(2) of the EEA regulations provides that a person who falls within (c),
(d) or (e) above shall not be treated as a family member of a student residing in the UK
after the period of 3 months beginning on the date the student is admitted to the UK
unless:

(i) in the case of paragraph 38(c) and (d) above, the person is the dependent child of
the student, or of the spouse or civil partner, or

(i) the student is also a qualified person (for the purposes of regulation 6(1) of the EEA
regulations) other than as a student.

Extended family members

40. Broadly, extended family members will be persons who:
(a) do not fall within any of the categories (a) to (e) in paragraph 38 above, and

(b) are either a relative of an EEA national (or of the EEA national’s spouse or civil
partner) or the partner of an EEA national, and

(c) have been issued with an EEA family permit, a registration certificate or a residence
card which is valid and has not been revoked.

Family members’ eligibility for an allocation of accommodation

Relationship with other rights to reside

41. This section concerns the eligibility of an applicant for an allocation of
accommodation whose right to reside is derived from his or her status as the family
member of an EEA national with a right to reside. In some cases, a family member will
have acquired a right to reside in his or her own right. In particular, a person who arrived
in the UK as the family member of an EEA national may have subsequently acquired a
permanent right of residence under regulation 15 of the EEA Regulations, as outlined in
paragraph 33 (a) — (f) above. The eligibility for an allocation of accommodation of those
with a permanent right of residence is discussed at paragraph 34.

Family members who must be habitually resident
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42. For family members with a right to reside under regulation 14 of the EEA
Regulations, the following categories of persons must be habitually resident in the UK,
the Channel Islands, the Isle of Man or the Republic of Ireland in order to be eligible for
an allocation of accommodation:

a) a person whose right to reside derives from their status as a family member of an
EEA national who is a self-sufficient person for the purposes of regulation 6(1)(d)
of the EEA regulations;

b) a person whose right to reside derives from their status as a family member of an
EEA national who is a student for the purposes of regulation 6(1)(e) of the EEA
regulations;

c) a person whose right to reside is dependent on their status as a family member
of an EEA national with a permanent right to reside;

d) a person whose right to reside is dependent on their status as a family member
who has retained the right of residence.

Family members who are exempt from the habitual residence requirement

43. A person with a right to reside under regulation 14 as a family member of an EEA
national who is a worker or a self-employed person for the purposes of regulation 6(1)
of the EEA regulations is exempted from the requirement to be habitually resident by
regulation 4(2)(d) of the Eligibility Regulations. However, authorities should note that an
extended family member (see above) is not counted as a family member for the
purposes of regulation 4(2)(d) of the Eligibility Regulations (see regulation 2(3) of the
Eligibility Regulations).

Family members of UK nationals exercising rights under the EU Treaty

44. There are some limited cases in which the non-EEA family member of a UK national
may have a right to reside under EU law. Under regulation 9 of the EEA Regulations,
the family member of a UK national should be treated as an EEA family member where
the following conditions are met:

(i) the UK national is residing in an EEA State as a worker or self-employed person, or
was so residing before returning to the UK; and

(ii) if the family member of the UK national is his spouse or civil partner, the parties are
living together in the EEA State, or had entered into a marriage or civil partnership and
were living together in that State before the UK national returned to the UK.
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45. Where the family member of a UK national is to be treated as an EEA family
member by virtue of regulation 9 of the EEA Regulations, that person is not subject to
immigration control, and his or her eligibility for an allocation of accommodation should
therefore be determined in accordance with regulation 4 of the Eligibility Regulations.
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ANNEX 4 Worker authorisation scheme

1. Bulgaria and Romania (‘the A2’) acceded to the European Union on 1 January 2007.
A2 nationals have the right to move freely among all EU Member States. However,
under the EU Accession Treaty for Bulgaria and Romania existing Member States can
impose limitations on the rights of A2 nationals to access their labour markets (and the
associated rights of residence), for a transitional period.

The Accession (Immigration and Worker Authorisation) Regulations 2006

2. Under the Accession (Immigration and Worker Authorisation) Regulations 2006 (Sl
2006/3317) (the Accession Regulations), nationals of the A2 States (with certain
exceptions set out in paragraph 9 below) are required to be authorised to work by the
Home Office if they work in the UK during the transitional period. While looking for work
(or between jobs) their right to reside will be conditional on them being self-sufficient
and not imposing an unreasonable burden on the UK social assistance system. These
conditions cease to apply once they have worked in the UK continuously for 12 months.

3. The Accession Regulations also give workers from the A2 States the right to reside
in the UK. This means that workers from the A2 States have the same right to equal
treatment as other EEA workers while they are working.

The worker authorisation scheme

4. Nationals of A2 States who wish to work in the UK (except those who are exempt
from the requirement) must have an accession worker authorisation document and must
be working in accordance with the conditions set out in that document.

5. Nationals of the A2 States who are self-employed are not required to be authorised.

6. The following constitute worker authorisation documents:

i. a passport or other travel document endorsed to show that the person was
given leave to enter or remain in the UK before 1 January 2007, subject to a
condition restricting his or her employment in the UK to a particular employer or
category of employment

If the leave to enter or remain expires before the person qualifies to be exempt
from the work authorisation requirements, or they wish to engage in employment
other than the job for which the leave was granted, they will need to obtain an
accession worker card.

ii. a seasonal agricultural work card issued by the Home Office under the
Seasonal Agricultural Workers Scheme. The card is valid for 6 months from the
date the person starts work for the agricultural employer specified in the card

iii. an accession worker card issued by the Home Office
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7. The accession worker card is valid for as long as the person continues to work for the
employer specified in the card. If the person changes employer, he or she must apply
for a new accession worker card.

8. The worker authorisation scheme is a transitional measure. The Accession
Regulations 2006 provide for the scheme to operate for up to five years from 1 January
2007 (i.e. until 31 December 2011). However, there is provision for the scheme to be
extended for a further two years in the event of a serious disturbance to the labour
market. The decision was taken on 23 November 2011 to maintain transitional controls
on Romanian and Bulgarian workers until the end of 2013.

A2 nationals exempt from worker authorisation

9. The following are the categories of A2 nationals who are not required to obtain
authorisation to work:

e those who are classified as highly skilled persons and hold a registration
certificate allowing them unconditional access to the UK labour market

e those working legally, and without interruption, in the UK for a period of 12
months or more ending on 31 December 2006 (for example, they may have been
already present in the UK as a work permit holder before accession)

e those who had leave to enter the UK under the Immigration Act 1971 on 31
December 2006 and that leave does not place any restrictions on taking
employment in the United Kingdom, (for example, a person may have been
given leave to remain as the spouse of a British citizen or as the dependant of a
work permit holder)

e those who are providing services in the UK on behalf of an employer established
elsewhere in the EEA

« those who are also a national of the UK or another EEA state (other than an A2
state)

e those who are a spouse or civil partner of a national of the UK or a person settled
in the UK

e those who are a family member (spouse, civil partner or dependant child) of an
EEA national who has a right to reside in the UK under the EEA Regulations
(other than an A2 national who is subject to worker authorisation or is exempt
from those requirements by virtue of being self-employed, self-sufficient or a
student)

e those who have a permanent right to reside in the UK under regulation 15 of the
EEA Regulations

e those who are in the UK as a student and are permitted to work for 20 hours a
week

10. In addition, where a person has worked legally in the UK without interruption for a
12 month period falling wholly or partly after 31 December 2006 they will be free from
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the requirement to seek authorisation. At that stage, they will be able to apply to the
Home Office for an EEA residence permit to confirm their right to equal treatment on the
same basis as other EEA nationals.

12 months’ uninterrupted work

11. In order to establish '12 months’ uninterrupted work’ an A2 worker must have been
working legally in the UK at the beginning and end of the 12 month period. The 12
month period does not have to run continuously. However, any intervening period in
which an A2 national is not legally working must not exceed 30 days in total. If more
than 30 days between periods of employment occur before a 12-month period of
uninterrupted employment is established, a fresh period of 12 months' uninterrupted
employment would need to commence from that point.

12. There is no restriction on the number of different authorised jobs (or employers) that
a worker can have during a 12-month period of continuous employment.

Highly skilled workers

13. A national of an A2 state is not required to be authorised under the worker
authorisation scheme, if he is a highly skilled worker who has been given a registration
certificate by the Home Office which includes a statement that he or she has
unconditional access to the UK labour market.
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ANNEX 5 Habitual residence

1. In practice, when considering housing applications from persons who are subject to
the habitual residence test, it is only necessary to investigate habitual residence if the
applicant has arrived or returned to live in the UK during the two year period prior to
making the application.

Definition of habitual residence

2. The term ‘habitual residence’ is not defined in legislation. Housing authorities should
always consider the overall circumstances of a case to determine whether someone is
habitually resident in the Common Travel Area.

General principles

3. When deciding whether a person is habitually resident, consideration must be given
to all the facts of each case in a common sense way. It should be remembered
that:

the test focuses on the fact and nature of residence

e a person who is not resident somewhere cannot be habitually resident there

e residence is a more settled state than mere physical presence in a country. To
be resident a person must be seen to be making a home. It need not be the only
home or a permanent home but it must be a genuine home for the time being.
For example, a short stay visitor or a person receiving short term medical
treatment is not resident

e the most important factors for habitual residence are the length, continuity and
general nature of actual residence rather than intention

e the practicality of a person’s arrangements for residence is a necessary part of
determining whether it can be described as settled and habitual

e established habitual residents who have periods of temporary or occasional
absence of long or short duration may still be habitually resident during such
absences

Action on receipt of an application

Applicant came to live in the UK during the previous two years
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4. If it appears that the applicant came to live in the UK during the previous two years,
authorities should make further enquiries to decide if the applicant is habitually
resident, or can be treated as such.

Factors to consider

5. The applicant’s stated reasons and intentions for coming to the UK will be relevant to
the question of whether he or she is habitually resident. If the applicant’s stated
intention is to live in the UK, and not return to the country from which they came,

that intention must be consistent with their actions.

6. To decide whether an applicant is habitually resident in the UK, authorities should
consider the factors set out below. However, these do not provide an exhaustive check
list of the questions or factors that need to be considered. Further enquiries may be
needed. The circumstances of each case will dictate what information is needed, and
all relevant factors should be taken into account.

Why has the applicant come to the UK?

7. If the applicant is returning to the UK after a period spent abroad, and it can be
established that the applicant was previously habitually resident in the UK and is
returning to resume his or her former period of habitual residence, he or she will be
immediately habitually resident.

8. In determining whether an applicant is returning to resume a former period of habitual
residence authorities should consider:

® when the applicant left the UK

® how long the applicant lived in the UK before leaving

® why the applicant left the UK

how long the applicant intended to remain abroad

® why the applicant returned

® whether the applicant’s partner and children, if any, also left the UK
® whether the applicant kept accommodation in the UK

® if the applicant owned property, whether it was let, and whether the lease was

timed to coincide with the applicant’s return to the UK

¢ what links the applicant kept with the UK
® whether there have been other brief absences

® why the applicant has come back to the UK

9. If the applicant has arrived in the UK within the previous two years and is not
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resuming a period of habitual residence, consideration should be given to his or her
reasons for coming to the UK, and in particular to the factors set out below.

Applicant is joining family or friends
10. If the applicant has come to the UK to join or rejoin family or friends, authorities

should consider:

® whether the applicant has sold or given up any property abroad

® whether the applicant has bought or rented accommodation or is staying with
friends

® whether the move to the UK is intended to be permanent

Applicant’s plans

11. Authorities should consider the applicant’s plans, e.g.:

® if the applicant plans to remain in the UK, whether their stated plan is
consistent with their actions

® whether any arrangements were made for employment and accommodation
(even if unsuccessful) before the applicant arrived in the UK

® whether the applicant bought a one-way ticket
® whether the applicant brought all their belongings

® whether there is evidence of links with the UK, eg membership of clubs

12. The fact that a person may intend to live in the UK for the foreseeable future does
not, of itself, mean that habitual residence has been established. However, the
applicant’s intentions along with other factors, for example the disposal of property
abroad, may indicate that the applicant is habitually resident in the UK.

13. An applicant who intends to reside in the UK for only a short period, for example for
a holiday or to visit friends is unlikely to be habitually resident in the UK.

Length of residence in another country

14. Authorities should consider the length and continuity of an applicant’s residence in
another country:

® whether the applicant has any remaining ties with his or her former country of
residence

® whether the applicant stayed in different countries outside the UK

15. It is possible that a person may own a property abroad but still be habitually resident
in the UK. A person who has a home or close family in another country would
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normally retain habitual residence in that country. A person who has previously lived
in several different countries but has now moved permanently to the UK may be
habitually resident here.

Centre of interest

16. An applicant is likely to be habitually resident in the Common Travel Area despite
spending time abroad, if his or her centre of interest is located in one of these places.

17. People who maintain their centre of interest in the Common Travel Area for example
a home, a job, friends, membership of clubs, are likely to be habitually resident there.
People who have retained their centre of interest in another country and have no
particular ties with the Common Travel Area are unlikely to be habitually resident.

18. Authorities should take the following into account when deciding the centre of
interest:

® home
® family ties
® club memberships

® finance accounts

19. If the centre of interest appears to be in the Common Travel Area but the applicant
has a home somewhere else, authorities should consider the applicant’s intentions
regarding the property.

20. In certain cultures, e.g. the Asian culture, it is quite common for a person to live in
one country but have property abroad that they do not intend to sell. Where such a
person has lived in the Common Travel Area for many years, the fact that they have
property elsewhere does not necessarily mean that they intend to leave, or that the
applicant’s centre of interest is elsewhere.
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ANNEX 6 Persons subject to immigration control
ineligible for an allocation

1. Persons subject to immigration control who are not eligible for an allocation
include the following:

e a person registered as an asylum seeker

e avisitor to this country (including an overseas student) who has
limited leave to enter or remain in the UK granted on the basis that
he or she will not have recourse to public funds

e aperson who has avalid leave to enter or remain in the UK which
includes a condition that there shall be no recourse to public funds

e aperson who has a valid leave to enter or remain in the UK which
carries no limitation or condition and who is not habitually resident in
the Common Travel Area

e asponsored person who has been in this country less than 5 years
(from date of entry or date of sponsorship, whichever is the later) and
whose sponsor(s) is still alive

e aperson whoisin the UK illegally, or who has overstayed his/her
leave

lllegal entrants and overstayers
2. lllegal entrants include:

e a person who entered the country by evading immigration controls

e a person who has been deported from the United Kingdom, but who
re-enters the country while the deportation order is still in force

e a person who obtained entry clearance by practising fraud or deceit
towards the entry clearance officer when applying for a visa or other
entry clearance abroad, or by deceiving the immigration officer on
arrival (the deceit or fraud would have to be material)

3. Establishing whether a person has overstayed his or her leave to
remain is unlikely to be straightforward and may require detailed
knowledge of the provisions of the Immigration Act 1971.

4. Where a housing authority considers that an applicant may be an illegal
entrant or an overstayer, it is recommended that they make an inquiry of
the UK Border Agency, using the procedures set out in annex 7.
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Annex 7 How to contact the Home Office's UK Border
Agency

1. The Home Office's UK Border Agency (UKBA) will exchange information with housing
authorities, subject to relevant data protection and disclosure policy requirements being
met and properly managed, provided that the information is required to assist with the
carrying out of statutory functions or prevention and detection of fraud.

2. UKBA will provide a service to housing authorities to confirm the immigration status of
an applicant from abroad (Non Asylum Seekers). In order to take advantage of the
service, local housing authorities will need to email them at LA@UKBA.gsi.gov.uk.

3. Registration details required by UKBA's Local Authorities' Team are:

¢ Name of enquiring housing authority
e Job title/status of officer registering on behalf of the housing authority

e Names of housing authority staff, and their respective job titles/status, who will be
making enquiries on behalf of the authority

4. In cases where UKBA indicate that the applicant may be an asylum seeker, enquiries
of their status can be made to the Immigration Enquiry Bureau helpline on 0870 606
7766.
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Consultation criteria

This consultation document and consultation process have been planned to adhere to
the code of practice on consultation issued by the Department for Business, Enterprise
and Regulatory Reform (now known as the Department for Business, Innovation and
Skills) and is in line with the seven consultation criteria, which are:

e formal consultation should take place at a stage when there is scope to influence
the policy outcome

e consultations should normally last for at least 12 weeks with consideration given
to longer timescales where feasible and sensible

e consultation documents should be clear about the consultation process, what is
being proposed, the scope to influence and the expected costs and benefits of
the proposals

e consultation exercises should be designed to be accessible to, and clearly
targeted at, those people the exercise is intended to reach

e keeping the burden of consultation to a minimum is essential if consultations are
to be effective and if consultees’ buy-in to the process is to be obtained

e consultation responses should be analysed carefully and clear feedback should
be provided to participants following the consultation

o officials running consultations should seek guidance in how to run an effective
consultation exercise and share what they have learned from the experience

Representative groups are asked to give a summary of the people and organisations
they represent, and where relevant who else they have consulted in reaching their
conclusions when they respond.

Information provided in response to this consultation, including personal information,
may be published or disclosed in accordance with the access to information regimes
(these are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection
Act 1998 (DPA) and the Environmental Information Regulations 2004).

If you want the information that you provide to be treated as confidential, please be
aware that, under the FOIA, there is a statutory code of practice with which public
authorities must comply and which deals, amongst other things, with obligations of
confidence. In view of this it would be helpful if you could explain to us why you regard
the information you have provided as confidential. If we receive a request for disclosure
of the information we will take full account of your explanation, but we cannot give an
assurance that confidentiality can be maintained in all circumstances. An automatic
confidentiality disclaimer generated by your IT system will not, of itself, be regarded as
binding on the department.

The Department for Communities and Local Government will process your personal
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data in accordance with DPA and in the majority of circumstances this will mean that
your personal data will not be disclosed to third parties.

Individual responses will not be acknowledged unless specifically requested.

Your opinions are valuable to us. Thank you for taking the time to read this document
and respond.

Are you satisfied that this consultation has followed these criteria? If not or you have
any other observations about how we can improve the process please contact:

DCLG Consultation Co-ordinator

Zone 6/H10 Eland House

London SW1E 5 DU

e-mail: consultationcoordinator@communities
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